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LEGISLATIVE HEARING ON H.R. 3824, TO 
AMEND AND REAUTHORIZE THE ENDAN- 
GERED SPECIES ACT OF 1973 TO PROVIDE 
GREATER RESULTS CONSERVING AND 
RECOVERING LISTED SPECIES, AND FOR 
OTHER PURPOSES. 'THREATENED AND 
ENDANGERED SPECIES RECOVERY ACT OF 
2005." 


Wednesday, September 21, 2005 
U.S. House of Representatives 
Committee on Resources 
Washington, D.C. 


The Committee met, pursuant to call, at 10:03 a.m., in Room 
1324, Longworth House Office Building, Hon. Richard W. Pombo 
[Chairman of the Committee] presiding. 

Present: Representatives Pombo, Duncan, Gilchrest, Cubin, 
Radanovich, Cannon, Gibbons, Walden, Hayworth, Drake Fortune, 
McMorris, Gohmert, Renzi, Rahall, Abercrombie, Udall of New 
Mexico, Grijalva, Bordallo, Costa, Boren, Miller, DeFazio, Inslee, 
Udall of Colorado, Cardoza and Herseth. 

The Chairman. The hearing will come to order. We are holding 
a hearing today on H.R. 3824, the Threatened and Endangered 
Species Recovery Act. 

STATEMENT OF THE HON. RICHARD W. POMBO, A REPRESENT- 
ATIVE IN CONGRESS FROM THE STATE OF CALIFORNIA 

The Chairman. The Endangered Species Act was signed into law 
and introduced to the American public in 1973, more than three 
decades ago. Right around this time, Americans were also being in- 
troduced to the first VCRs, jumbo jets, and Atari TV game consoles. 

I n medicine, ultrasound diagnostic techniques were discovered, and 
the sites of DN A production on genes were discovered. 

Since then, Americans have experienced the introduction of inno- 
vative wonders like Microsoft Windows, the Internet, cellular 
phones, anti lock brakes and air bags, Nintendo game cube, the 
Blackberry, et cetera. But, most importantly for our species, 
science, technology and the freedom of innovation have led to in- 
credible advances in medicine. What was once a 7-day hospital stay 
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in 1973 is now a half-day outpatient visit, perhaps even just a pre- 
scription from your doctor. 

America's endangered species, unfortunately, have not been the 
beneficiary of those society-wide advancements over the last three 
decades. America has been getting better, but for all intents and 
purposes, the ESA is still stuck in 1973 wearing leisure suits, mood 
rings and collecting pet rocks. 

According to the U.S. Fish and Wildlife Service, only 10 of the 
roughly 1,300 species on the ESA list have recovered in the Act's 
history. That is a less than 1 percent success rate. And the Serv- 
ice's data on our species' progress toward recovery today isn't much 
better. Yet, despite these facts, ESA's groupies would have you be- 
lieve that it is better than ever before. They defend the Act's origi- 
nal language from updates as if it were Shakespeare's works that 
we were editing. It has been 99 percent successful, they will tell 
you, because all but nine species are with us today. 

The official Fish and Wildlife Service data, however, tells a much 
different story: 39 percent of the Act's listed species are in un- 
known status— they have no idea; they could be extinct; 21 percent 
are classified by the Service as declining; 3 percent, though cur- 
rently still on the list, are believed to be extinct; 30 percent are 
classified as stable, though for many of the species in this category, 
this is only a result of corrections to the original data errors rather 
than an actual accomplishment of the Endangered Species Act; 
and, finally, 6 percent are classified as improving, 6 percent. 

The math just doesn't add up. And across the board, according 
to the Service, 77 percent of all the listed species have only 
achieved somewhere between zero and one-quarter of their recovery 
goals. 

I n fairness, I am sure this number includes the species in the un- 
known category, because if you don't know where the species is or 
if it is still around, you can't accurately gauge its status. Now, we 
all know it takes time to recover endangered species, but after 
three decades of implementation, do these sound like the statistics 
of a successful law? Of course not. But the defenders of the three- 
decade-old status quo are just getting warmed up. To help dem- 
onstrate what some of them have called their blind faith in the 
law, opponents of change may even go as far as to tell you that 
species with designated critical habitat are more likely to be im- 
proving, even though the official position of the Service in succes- 
sive administrations, both Republican and Democrat, is that 30 
years of critical habitat have done very little, if anything, to help 
species. On the contrary, it causes conflict, litigation and wastes 
valuable agency resources that could otherwise be spent in the field 
on species in need. 

I could go on and on, but the bottom line is the Endangered 
Species Act is in desperate need of an update. I would wager that 
none of my colleagues on the dais could say with a straight face 
that almost 34 years ago when Congress passed its first attempt 
at a species recovery law, we got it exactly right. Congress gets 
nothing exactly right. 

The ESA must be updated to incorporate 30 years of lessons 
learned. It must be modernized for the 21st century to provide the 
flexibility for innovation to achieve results. We must change the 
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Act's chief unintended consequence of conflict and iitigation into 
reai cooperative conservation. The ESA's reguiatory iron curtain 
has prevented this from happening, it has hurt species' recovery by 
ieading the trend we aii know as shoot, shovei and shut up. And 
it has hurt famiiy farmers and ranchers by taking their property 
away unnecessariiy. 

in my 13-year experience in Congress with the Endangered 
Species Act, it is here that the opposing iine in the sand has ai- 
ways been drawn. Everyone here today wants a siot of work to con- 
serve and recover endangered species, but not everyone wants to 
eniist the heip of the private property owner to do it. Perhaps it 
is just an ideoiogicai difference. But i submit to you that if we do 
not eniist the property owner, we wiii never increase the Endan- 
gered Species Act's resuits for species recovery, because 90 percent 
of aii endangered species in America have habitat on private iand. 
We can never reasonabiy expect to achieve success if we do not 
make the iandowner an aiiy of the species and a partner in that 
recovery, in this regard, protecting private property rights of Amer- 
ican iandowners is not oniy what is right constitutionaiiy, it is the 
key to increasing our rates of species recovery. 

The bipartisan Threatened and Endangered Species Act wiii do 
just this, it begins to soive the iongstanding probiem of the Endan- 
gered Species Act by focusing on species recovery by creating recov- 
ery teams and requiring recovery pians by a date certain, increas- 
ing openness and accountabiiity, strengthening scientific standards, 
creating bigger roies for state and iocal government, protecting and 
incentivizing private property owners, and eiiminating dysfunc- 
tionai criticai habitat designations that cause conflict without 
benefit. 

So as we move forward in this process, i ask the Committee to 
rise above the partisanship, as the sponsors of this i^isiation have, 
and engage in honest debate. When you hear the tired and inane 
rhetoric of gut, roiiback, eviscerate, take a step back and iook at 
the conflict and ask yourseif: What couid we possibiy have to roii 
back? it is not working, it is time to move forward, update this 
iaw, and bring it into the 21st century. 

At this time, i wou id recognize the Ranking Member, Mr. Rahaii. 

STATEMENT OF THE HON. NICK J . RAHALL, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF WEST VIRGINIA 

Mr. Rahall. Thank you, Mr. Chairman. 

You know, some of the words you used remind me of this past 
weekend, i spent aii weekend heiping my mom move out of her 
house, the house in which i grew up. i found a iot of ieisure suits, 
moon rocks, marbies, other items to which you refer in your open- 
ing comment. Perhaps i shouid have worn one of my ieisure suits 
today. 

Mr. Chairman, it is no secret that, for the past coupie of months, 
you and i, as weii as our staffs— and i saiute them as weii— have 
sought to find common ground and common cause on amendments 
to the ESA. i came to the tabie with a view that the Act does not 
require significant modification; that, where probiems exist, those 
probiems are iargeiy caused by unanswered knocks on the Treas- 
ury door. You came to the tabie with a iong history of seeking to 
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make significant changes to the law; that, in fact, we had a patient 
in cardiac arrest and major surgery was in order. And I will admit 
that, throughout our long negotiations, that a mortal frame from 
a Grateful Dead song kept popping through my mind: Sometimes 
the light's all shining on me; other times I can barely see. Lately 
it occurs to me what a long strange trip it's been. 

Which brings us to the here and now. I figured you'd love the 
Grateful Dead, which brings us to the here and now. Despite our 
best efforts, our good intentions, we have not reached a consensus 
approach on amending the Endangered Species Act. But I want to 
make one thing perfectly clear. Throughout our negotiations, you 
were exceedingly fair. You were open minded. You treated me, my 
staff with dignity, with respect, and I have nothing but the utmost 
respect for the manner in which you have conducted the negotia- 
tions and which you have treated the minority side, and I salute 
you for that. 

But, of course, as Oscar Wilde once said, one should always play 
fair when one has the winning cards. In this case, your straight 
flush that you hold beats my three of a kind any day. So the l^is- 
lation that's the subject of this hearing and which our Committee 
colleagues will have the opportunity to consider during markup to- 
morrow basically represents the end point of our negotiations as far 
as they went. I would like to briefly outline where we agreed, the 
major areas where we continue to disagree. 

Realizing that Congress will not appropriate what I believe to be 
adequate funding to implement ESA in its current form, I con- 
cluded that certain efficiencies could be built into the law, and chief 
among them was the elimination of the designation of critical habi- 
tat. Despite the law's requirement that critical habitat be delin- 
eated at the time of listing or within one year of listing, the fact 
of the matter is that only about 37 percent of the over 1,200 listed 
species have such habitat designated. It occurred to me that avail- 
able resources could be better put to use by devising strong recov- 
ery plans with species habitat needs more appropriately deter- 
mine during that process. 

At the same time, it was exceedingly important to me that we 
enact a strong jeopardy standard to guide the section 7 consulta- 
tion process. This in a sense is the very backbone of the Endan- 
gered Species Act. 

We agreed on those issues. But where we disagreed were in sev- 
eral areas which I felt would not enhance recovery. Chiefly, four 
major areas still separate us. First, the legislation you've intro- 
duced contains what I view to be a nebulous alternative consulta- 
tion process which the Interior Secretary may devise. There are no 
parameters in the legislation to guide that process. I simply fail to 
see any need for an alternative consultation process to begin. 

Second, while we both agree that recovery plans, as is currently 
the case, are nonregulatory, the legislation you have introduced 
goes further to state they are also nonbinding. Yet, at the same 
time, the Secretary is to implement these nonbinding plans. If we 
are to have recovery, I believe that recovery plans must be some- 
thing more than paper which, once completed, gathers dust on a 
bookcase. 
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Third, we disagreed on the treatment of threatened species with 
the iegisiation you have introduced, the ieading current iaw protec- 
tive standards for them. My fear is that this wouid rapidiy iead to 
threatened species ieapfrogging to the endangered species iist. 

And, fourth, there is a provision in this iegisiation which requires 
the Secretary to give iandowners a decision within 90 days on 
whether their proposed deveiopment might impact, or, in the par- 
iance of the iaw, resuit in an individuai take of a iisted species. As 
i read the iegisiation, it is undear whether this 90-day period in 
the interior Department may request additionai information even 
if the proposai is grossiy inadequate. And, further, if the proposai 
is not actOT upon during that 90-day period, it is deemed to compiy 
with the iaw. 

But the Secretary teiis the iandowner he needs to aiter his devei- 
opment pian siightly to benefit iisted species, then the iandowner— 
if the Secretary so says that, then the iand owner may seek com- 
pensation from the Federai Government. The justification for this 
provision from what i can teii is that property owners deserve to 
have a finai decision rendered at some known point. However, as 
drafted, the provision goes much further, saying property owners 
are entitied to compensation for the foregone use of their property 
even when there are procedures in piace to aiiow their proposed de- 
veiopment to proceed. These provisions, taken as a whoie, raise a 
whole host of questions and concerns, inciuding constitutionai mat- 
ters, i might add, which transcend the ESA in this debate. As weii, 
they may have ramifications for a whoie host of other environ- 
mentai iaws. Once we go down this path, my fear is that, as J uiius 
Caesar noted, aii bad precedence begin as justifiabie measures. 

Again, Mr. Chairman, again, i saiute you for your fairness. We 
did enter these negotiations in good faith. That good faith has not 
broken down, in this gentieman's opinion. The manner in which 
you have treated us is, as i said in the beginning, to be highiy com- 
mended. But i iook forward to continuing our diaiog. And as i end, 
i want to quote the seif-heip author Dennis Foiey who said, and i 
quote: Expecting the worid to treat you fairiy because you are a 
good person is a iittie iike expecting a buii not to attack you be- 
cause you are a vegetarian, end quote. 

i 've served in this body for 30 years and not enough years though 
to carry that type of expectation— not to carry that type of expecta- 
tion, i shouid say. But at the same time, Mr. Chairman, i must 
commend you for the integrity and the fairness in which you con- 
ducted our negotiations. Thank you. 

[The prepared statement of Mr. Rahaii foiiows:] 

statement of The Honorable Nick J . Rahall, Ranking Democrat, 

House Resources Committee 

Mr. Chairman, it is no secret that for the past coupie of months you and i, as 
weii as our staffs, have sought to find common ground, and common cause, on 
amendments to the Endangered Species Act. 

i came to the tabie with the view that the Act does not require significant modi- 
fication. That where probiems exist, those probiems are iargeiy caused by unan- 
swered knocks on the Treasury door. You came to the tabie with a iong history of 
seeking to make significant changes to the iaw, that in fact we had a patient in car- 
diac arrest and major surgery was in order. 

i wiii admit that throughout our iong negotiations that immortai refrain from a 
Gratefui Dead song kept popping through my mind: "Sometimes the iight's aii 
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shining on me, other times I couid bareiy see, iateiy it occurs to me. .what a iong 
strange trip it's been." 

Which brings us to the here and now. Despite our best efforts, our good inten- 
tions, we have not yet reached a consensus approach on amending the Endangered 
Species Act. But I want to make one thing perfectiy dear. Throughout our negotia- 
tions you were exceedingiy fair and open-minded and treated me, and my staff, with 
dignity and respect. And for that, I saiute you. Of course, as Oscar Wiide once 
noted, "One shouid aiways piay fair when one has the winning cards." In this case, 
the straight fiush you hold as chairman beats my three of a kind any day. 

The iegisiation that is the subject of this hearing, and which our committee coi- 
ieagues wiii have the opportunity to consider during markup tomorrow, basicaiiy 
represents the end point of our negotiations as far as they went. I wouid iike to 
briefiy outiine where we agreed, and the major areas where we continue to disagree. 

Reaiizing that this Congress wiii not appropriate what I beiieve to be adequate 
funding to impiement the Endangered Species Act in its current form, I conciuded 
that certain efficiencies couid be buiit into the iaw. Chief among them was the eiimi- 
nation of the designation of criticai habitat. Despite the iaw's requirement that crit- 
icai habitat be deiineated at the time of iistin^ or within one year of iisting, the 
fact of the matter is that oniy about 37% of the over 1,200 iisted species have such 
habitat designated. 

It occurred to me that available resources could be better put to use by devising 
strong recovery plans, with species habitat needs more appropriately determined 
during that process. At the same time, it was exceedingly important to me that we 
enact a strong jeopardy standard to guide the section 7 consultation process. This, 
in a sense, is the very backbone of the Endangered Species Act. 

We agreed on those issues. But where we disagreed were in several areas which 
I felt would not enhance recovery. Chiefly, four major areas still separate us. First, 
the legislation you have introduced contains what I view to be a nebulous alter- 
native consultation process which the Interior Secretary may devise. There are no 
parameters in the legislation to guide that process. I simply fail to see any need 
for an alternative consultation process to begin with. 

Second, while we both agree that recovery plans, as is currently the case, are non- 
regulatory, the legislation you have introduced goes further to state they are also 
"non-binding." Yet, at the same time, the Secretary is to implement these "non- 
binding" plans. If we are to have recovery, I believe that recovery plans must be 
something more than paper which once completed, gathers dust on a bookcase. 

Third, we disagreed on the treatment of "threatened" species, with the legislation 
you have introduced deleting current law protective standards for them. My fear is 
that this would rapidly lead to threatened species leapfrogging to the endangered 
species list. 

And fourth, there is a provision in this legislation which requires the Secretary 
to give land owners a decision within 90 days on whether their preposed develop- 
ment might impact, or in the parlance of the law, result in an incidental take of 
a listed species. As I read the legislation, it is unclear whether during this 90-day 
period the Interior Department may r^uest additional information even if the pro- 
posal is grossly inadequate. Further, if the proposal is not acted upon during that 
90-day period, it is deemed to comply with the law. But if the Secretary tells the 
land owner he needs to alter his development plans slightly to benefit listed species, 
the land owner may seek compensation from the Federal government. 

The justification for this provision, from what I can tell, is that property owners 
deserve to have a final decision rendered at some known point. Flowever, as drafted, 
the provision goes much further, saying that property owners are entitled to com- 
pensation for the foregone use of their property even when there are procedures in 
place to allow their proposed development to proceed. 

These provisions, taken as a whole, raise a whole host of questions and concerns, 
including Constitutional matters, which transcend the Endangered Species Act and 
this debate. As well, they may have ramifications for a whole host of other environ- 
mental laws. Once we go down this path, my fear is that, as J ulius Caesar noted: 
"All bad precedents begin as justifiable measures." 

I look forward to continuing our dialogue Mr. Chairman. The self-help author 
Dennis Wholey said: "Expecting the world to treat you fairly because you are a good 
person is a little like expecting the bull not to attack you because you are a vege- 
tarian." I have served in this body for enough years not to carry that type of expec- 
tation. At the same time, I must again commend you for the integrity and fairness 
with which you conducted our negotiations. 

Thank you. 
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The Chairman. I thank the gentleman. And I will say that, in 
our efforts, as we move forward on this bill, that your staff and the 
staff of both minority and majority on the Committee did a fan- 
tastic job of working through a lot of very contentious issues. Dur- 
ing the many hours that you and I spent together in trying to work 
this out, I believe that I was treated fairly and that we shared a 
common goal of improving the Act, most of which, most of this bill 
we agreed on. There are a few issues that we could not agree on, 
and the decision was made to let the Committee work its will on 
those particular issues. But I do appreciate the work that you put 
in, realizing that going into those negotiations, you did not believe 
the Act ne^ed major changes and you worked with me all the way 
through that. And I appreciate that and I appreciate the good work 
that your staff and the Committee staff put in to get us to this 
poi nt today. 

It is not normally the position of the Committee to allow opening 
statements other than the Chairman and Ranking Member. But 
because of this particular issue and the importance of it, I have 
made the decision to allow a few opening statements for members 
who have requested that opportunity. And at this time, I would 
like to recognize Mr. Saxton for his opening statement. 

STATEMENT OF THE HON.J IM SAXTON, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEWJ ERSEY 

Mr. Saxton. Thank you very much, Mr. Chairman. 

And let me commend you for your great effort on this. I know 
how long you have had a desire to address the issues that are im- 
portant to you. And I know Mr. Rahall and you have worked dili- 
gently for quite some time this year in bringing this matter before 
the Committee for a hearing today and, I understand, the markup 
tomorrow. 

I would normally say in an opening statement at this juncture 
that I look forward to working with you to resolve any issues that 
may remain open. However, given the fact that we are having this 
hearing today and the markup tomorrow, I suspect that the die is 
pretty well cast as to the final product here. 

Having said that, I would just like to note that when the 
Committee was reorganized— this full Committee was reorganized 
in 1985—1 became the Chairman of the Fisheries, Conservation 
and Wildlife Subcommittee, and one of the first efforts that we 
made back in those days was to get together a group of variety of 
stakeholders who had issues relating to the— of concern relating to 
the Endangered Species Act. And for months, just like you just 
have, we met in a good-faith effort to come to a resolution on a way 
to strengthen the Act. We recognized that it is not perfect. As a 
matter of fact, yesterday morning, I sat on the west side of the 
Chesapeake Bay looking across the bay at my friend's district, Mr. 
Gilchrest, and I sat by the owner of a marina. And we sat and 
watched the sun come up and thought about what we were going 
to do that day to try to get my boat back in operation. And as we 
sat there, he said, you know, he said. Congressman, I have lived 
here all my life. He said, I have watched this bay since I was a 
little kid, as long as I can remember. And he said, it is really sad 
that we have failed to manage our natural resources in such a way 
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that this bay could be as healthy as it was when I was five years 
old. 

And as we talked about it, we talked about the Chesapeake Bay 
watershed. We talked about our inability to adequately manage 
natural resources. We talked about our seeming inability to protect 
wildlife habitat in the watershed. And I understood from his per- 
spective at that point how important these issues are. He con- 
cluded our conversation by saying: I don't think the bay will ever 
be like it used to be. 

And that is a pox on all of our houses. Those are changes that 
we need to make to conservation laws and regulations like those 
involved with the Endangered Species Act. 

My concern about the legislation before us today is that with the 
elimination of the protections in the Endangered Species Act that 
relate to habitat, it seems to me that we are going in the wrong 
direction, and that concerns me a great deal. And I know that 
there are different approaches and other things that some, includ- 
ing yourself, have in mind that may help us to do a better job in 
managing natural resources like those in the Chesapeake Bay wa- 
tershOT, but I have great concern about the elimination of some of 
the provisions that are in the existing law which this legislation be- 
fore us today proposes to change. 

So, on the one hand, I look forward to working with you as we 
move forward. On the other hand, that I see that we are having 
a hearing today and a markup tomorrow, I suspect that your votes 
are pretty well lined up. But, in any event, during the next 48 
hours or so, 24 hours I guess it is, I will try to make my presence 
known and to express my views on how I think we should move 
forward. 

The Chairman. Thank you. 

I would I ike to recognize Mr. Cardoza. 

STATEMENT OF THE HON. DENNIS A. CARDOZA, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF 

CALIFORNIA 

Mr. Cardoza. Thank you, Mr. Chair. 

When the Endangered Species Act was adopted by Congress in 
1973, it was heralded as a landmark piece of environment legisla- 
tion for the protection and conservation of threatened and endan- 
gered species. At that time, it was clearly understood that the ulti- 
mate goal of the Act was to focus sufficient attention on listed 
species so that in time they could be returned to a healthy state 
and removed from the list. 

I listened to Mr. Saxton just now about the Chesapeake. And 
when I was in college— I went to the University of Maryland— and 
I sailed on the Chesapeake, and I thought it was a wonderful place. 
And it still is. The Potomac, however, had signs all along it that 
said, don't enter the water, because it was so polluted. We have 
made progress in some areas. We have not made progress in other 
areas. But we need to make sure that the laws of our country pro- 
mote the successes and correct the failings. 

I fully support the goals of species protection and conservation, 
and believe that recovery and the ultimate delisting of species 
should be a U.S. Fish and Wildlife top priority. I am an original 
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cosponsor of the threatened Endangered Species Recovery Act be- 
cause I think it is an innovative and creative approach to ending 
the long-running conflict between protecting species and enforcing 
conservation actions on private land. 

The current system of critical habitat designations exemplifies 
the problem and the need for reform. I have seen numerous cases 
in my district where the designation of critical habitat seems to 
defy all logic completely. For example, in 2002, the Service pro- 
posed to designate over 1.7 million acres as critical habitat in Cali- 
fornia and Oregon for vernal pool species. Almost a third of my en- 
tire county in the acreage of Merced where I live would have been 
designated as critical habitat and included current housing devel- 
opments and parking lots. 

In 2003, the Service proposed 4.1 million acres in California as 
critical habitat for red-legged frog. Ladies and gentlemen, one must 
wonder: If it can be found on 4 million acres, then is it truly endan- 
gered? Or, on the flip side, are all 4 million acres truly critical to 
the red-legged frog? 

The Threatened and Endangered Species Recovery Act will fix 
the problem associated with critical habitat by replacing it with a 
recovery plan which will shift the focus from litigation to biology 
and recovery, provide for greater cooperation between the Service, 
the land owners and States, and establish new incentives for vol- 
untary conservation efforts. 

Coming up with a thoughtful way to enable recovery of endan- 
gered species without costly litigation has been a top priority for 
me since I have been elected to Congress, and I believe this bill 
does just that, and that is why I dropped my current bill to fix the 
critical habitat problem. My original bill, 2933, from the 108th 
Congress tied the development of a balanced recovery plan to the 
designation of critical habitat. This Act takes that idea one step 
forward, further and eliminates the recovery plan system— excuse 
me— elevates the recovery plan system to the primary mechanism 
to protect the species. 

I also feel compelled, however, to mention a few things that this 
bill does not do. This bill does not gut, eviscerate, repeal or even 
weaken the ESA as has unfortunately been claimed in the recent 
press reports. In fact, I think many members of this Committee 
would be interested to know that my office has been inundated by 
representatives from the regulated community requesting certain 
provisions that were once included in the bill be put back in. This 
bill in no way is a home run for anyone, which in my opinion gen- 
erally means that it is probably pretty good policy. 

I think it is unfortunate that many members of the environ- 
mental community, including some of those representatives here 
today, choose to continue to offer nothing but negative review after 
negative review when much of this bill text was a compromise as 
the Chairman and Ranking Members have indicated today. 

If the truth be known, much of the opposition comes from those 
who profit from the filing of critical habitat process suits. Will an- 
other opportunity be missed to move the ball forward when one 
side chooses to immediately dismiss the Act as it is in its entirety 
without so much as a meaningful discussion? 
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Mr. Rahall mentioned a number of things that might be included 
in the bill. And I will tell you, sir, that I tend to concur that there 
are things that still need to be worked out in the bill. But I also 
believe that those things can be worked out and be discussed. Not 
all of them, possibly, but there can be adjustments. 

I have some concerns about the time line that you mentioned as 
well, and I think we can work on those things. Those are legitimate 
issues to be brought up. 

I want to, in closing, direct the audience and the Members to 
look at the picture that is posted up on the screen. That is in my 
district. It is a tire track on the top of a levee. It is teeming with 
ferry shrimp. It is about 200 yards away from some other vernal 
pools. It had occurred after a very heavy rain in my district, and 
all the vernal pools in my area were in full bloom. The reason why 
I show you that tire track in that particular location is, when I was 
on the city council of my hometown, we did a 2040 plan, which 
was, it was 45 years from the date of 2040 when we implemented 
it. And we devised a plan that would provide for the future growth 
of our community in the most environmentally friendly way that 
wouldn't destroy ag land, that wouldn't destroy other sensitive fea- 
tures in the area. There is 23 acres of vernal pools here that are 
not of any particular great category as opposed to hundreds of 
thousands of vernal pools that are special in the near foothills 
about 10 miles away from this site. But because there are 23 acres 
of substandard vernal pools in this area, the entire city plan, which 
designates the proper environmental path, is going to be hampered. 
And we can't build the streets and the things necessary to do good 
environmental planning because of an act that has gotten in the 
way of common sense. 

Ladies and gentlemen, this Act, the Endangered Species Act of 
1973, is severely broken and needs to be fixed, and that is why we 
need to do it in a thoughtful way. 

Mr. Chairman, thank you for the time. 

[The prepared statement of Mr. Cardoza follows:] 

statement of The Honorable Dennis Cardoza, a Representative in Congress 
from the State of Caiifornia 

Thank you, Mr. Chairman. 

When the Endangered Species Act was adopted by Congress in 1973, it was her- 
aided as a iandmark piece of environmentai iegisiation for the protection and con- 
servation of threatened and endangered species. 

At that time, it was deariy understood that the uitimate goai of the Act was to 
focus sufficient attention on iisted species so that, in time, they couid be returned 
to a heaithy state and removed from the iist. 

I fuiiy support the goai of species protection and conservation, and beiieve that 
recovery, and uitimately deiisting of the species, shouid be the U.S. Fish and Wiid- 
iife Service's top priority under the ESA. 

I am an originai cosponsor of the Threatened and Endangered Species Recovery 
Act, because I think it is an innovative and creative approach to ending the iong- 
running confiict between protecting species and enforcing conservation actions on 
private iand. 

The current system of Criticai Flabitat designations exempiifies this probiem, and 
the need for reform. I have seen numerous cases in my district where the designa- 
tion of criticai habitat seems to defy aii iogic compietely, for exampie: 

• In 2002, the Service proposed to designate over 1.7 miiiion acres as criticai 
habitat in Caiifornia and Oregon for vernai pooi species. Aimost 1/3 of the en- 
tire acreage of Merced County, where I iive, wouid have been designated as crit- 
icai habitat. 
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• In 2003, the Service propcsed over 4.1 million acres in California as critical 
habitat for the red-l^ged frog. One must wonder, if it can be found on 4 mil- 
lions acres, then is it truly endangered, or on the flip side— are all 4 million 
acres truly "critical." 

The Threatened and Endangered Species Recovery Act will fix the problems asso- 
ciated with critical habitat by replacing it with a Recovery Plan which will: 

• Shift the focus from litigation to biology and recovery 

• Provide for greater cooperation between the Service and landowners and states 

• Establish new incentives for voluntary conservation efforts. 

Coming up with a thoughtful way to enable recovery of endangered species with- 
out costly litigation has been a top priority for me since being elected to the Con- 
gress and I am pleased that this bill does just that. 

My original bill, H.R. 2933 from the 108th Congress, tied the development of a 
recovery plan to the designation of critical habitat. TheThreatened and Endangered 
Species Recovery Act takes that idea one step further and elevates the recovery plan 
system to the primary mechanism to protect species. 

I also feel compelled, however, to mention a few things that this bill does not do. 
This bill does not gut, eviscerate, repeal, or even weaken the ESA as has unfortu- 
nately been claimed in recent press reports. 

In fact, I think many members of this Committee would be interested to know 
that my office has been inundated by representatives from regulated community re- 
questing that certain provisions that were once included in this bill be put back in. 
This bill is in no way a "home run" for anyone, which in my opinion generally 
means that it is the best policy. 

I think it is unfortunate that many members of the environmental community, 
including those represented here today, choose to continue to offer nothing but nega- 
tive review after negative review when much of this bill text was a compromise 
worked out between the Chairman and the Ranking Member. 

Another opportunity has been missed to move the ball forward together when one 
side chooses to immediately dismiss the Threatened and Endangered Species Recov- 
ery Act in its entirety, without so much as a meaningful discussion. 

Whether some people want to admit it or not, the ESA is not working the best 
of its ability to protect species and it is our job as Members of Congress and mem- 
bers of this committee to do something about it. 

Thank you again, Mr. Chairman for recognizing me, I look forward to today's 
hearing and to the testimony from the witnesses. 


The Chairman. Thank you. 

Mr. Gibbons. 

STATEMENT OF THE HON. J IM GIBBONS, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEVADA 

Mr. Gibbons. Thank you very much, Mr. Chairman. 

And like many of us here, I am pleased to be here to discuss this 
important piece of legislation. And I am proud to be a co-sponsor. 
As you know, in Nevada, more than 85 percent of the State is— 
or the land mass of the State of Nevada is controlled by the Fed- 
eral Government, and as a result, many of us in Nevada have seen 
firsthand problems associated with the current ESA and in its cur- 
rent form. And for too long, Mr. Chairman, local ranchers, farmers, 
and State and local governments have found themselves as well as 
their scientific information on the outside of the ESA process. 
While the goal of the ESA is a noble one, too often the desire to 
preserve our sensitive species is driven by emotion rather than by 
science. Now, throughout Nevada, there are a myriad of examples 
of the need for incentives for landowners caught up in ESA proce- 
dures, for mechanisms to include sound science from local man- 
agers and for greater participation in the process by a broad range 
of stakeholders. 

Now, the people of Nevada know all too well about the misuse 
of the ESA, which can economically devastate a community. Past 
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negative experiences with the ESA led Nevada to develop a very 
aggressive, locally led effort to keep the sage grouse off the endan- 
gered species list. Mr. Chairman, this program has been a great 
success. Locally led conservation efforts have provided a wide range 
of stakeholders with the most effective tools to preserve the species 
and to remain engaged in conservation. Now, efforts like this will 
be encouraged by passing reforms contained in H.R. 3824, so I am 
proud, Mr. Chairman, to be here today, proud to be a co-sponsor 
of this legislation that will help restore integrity to the Endangered 
Species Act, and to ensuring that both the environment and the in- 
terests of our communities are protected. And I will yield back the 
balance of my time. 

The Chairman. Mr. Miller. 

STATEMENT OF THE HON. GEORGE MILLER, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF CALIFORNIA 

Mr. Miller. Thank you, Mr. Chairman. 

And I, like many of my colleagues have already said, have been 
interested for a long time in changes in the Endangered Species 
Act, and I was initially rather interested when you suggested you 
were going to work with the stakeholders to focus the Act on recov- 
ery. I, like my colleague Mr. Saxton, believe that the die is prob- 
ably cast here in terms of those discussions before this Committee. 
Maybe there will be an opportunity, but it doesn't look like that's 
going to happen in the House with the schedule that has been an- 
nounce. 

I am disappointed with the legislation that is before us this 
morning. It really doesn't provide the kind of focus on the recovery 
of species that we need. I recognize and I have had many conversa- 
tions with you and others from our delegation since our congres- 
sional districts are some of the most heavily impacted areas with 
the blanket designations of critical habitat that are unworkable, 
uneconomic and just don't make a lot of sense. But to go from that 
to this legislation where we really don't then have a recovery plan 
that would then designate that habitat that is necessary, it is pret- 
ty clear from most of the known science that these species will not 
recover without that habitat. And I was hoping that we would be 
able to make the tradeoff that you and Mr. Rahall had discussed 
for some considerable period of time of a very strong standard for 
that recovery, and then the designation of that recovery plan and 
the necessary habitat to do that recovery. But that apparently 
didn't work out, and that isn't here. 

I'm also concerned that the protective standards appear to have 
been eliminated for threatened species. I think that only makes the 
job more difficult down the road in terms of keeping these species 
from extinction and that if we don't take care of and think about 
the threatened species, we will simply just end up with more seri- 
ously endangered species that require more intensity, more action 
for their protection. And my concern also is that, in the time lines 
that have been laid out here and the idea that you make a proposal 
for the use of your land and if the Secretary doesn't find within 90 
days that that is not— there is no takings there, you can go forward 
with that. It doesn't suggest that this has to be an approved use, 
it just— that you may get— you may not get to use your land 
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because the zoning board decided they didn't want a landfill, they 
didn't want a hotel, they didn't want a whatever it is, and then the 
reading appears to suggest that there is an obligation to com- 
pensate you for whether or not that— for whatever reasons. Well, 
I think we— I guess we'll go through that in the markup or maybe 
some of the witnesses can testify to that. And also the suggestion 
that these suggestions for recovery are in fact nonbinding, non- 
regulatory I think also the status of these recovery plans has to be 
clarified in this legislation. 

So those are my remarks at the moment. 

The Chairman. Thank you. 

Mr. Walden. 

STATEMENT OF THE HON. GREG WALDEN, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF OREGON 

Mr. Walden. Thank you very much, Mr. Chairman. I appreciate 
your work on this and your efforts to put together a bill that has 
achieved a level of bipartisan support to reform the Endangered 
Species Act and update it in a way that we've not seen before. Like 
my colleague from California, Mr. Cardoza, who worked so hard on 
the area of habitat, critical habitat designation reform. I've put my 
efforts in on the side of science. As I learned, coming out of the 
water cutoff in the Klamath Basin, that when we got the National 
Academy of Sciences to do independent rigorous peer review of the 
decisions that led to the cutoff of the water, they concluded that 
the science really wasn't there to back up the decisions that cost 
1,200 farm families their water that season. And in fact, some of 
the decisions made by the Federal scientists could have actually 
imperiled both the sucker fish and the coho salmon by changing 
how the system was managed. 

So what we are doing in this bill I think makes a lot of sense, 
a little different than what I originally proposed, but provides, the 
Secretary of the Interior shall within a year craft the criteria for 
what is considered to be the best science, and that a component of 
that will be the notion of peer review. And I just think that is real- 
ly important. 

When the fate of a species or the fate of a community hangs in 
the balance, what's wrong with getting a second opinion and mak- 
ing sure that the data being used to formulate the decisions can 
withstand the rigors of review? We require that for publication in 
a medical journal and a scientific journal. Why wouldn't we require 
that same rigorous review by very certified by smart people when 
it comes to the fate of a species? 

And then I think, as we look at the recovery efforts, we have to 
look at some of the conflicts that are there. And I don't necessarily 
know if this bill gets all the way into this, but let me give you an 
example of what happens in the Pacific Northwest: 28 percent of 
our power costs go to salmon recovery efforts; 28 percent of the 
price ratepayers pay for power goes to salmon recovery efforts. And 
meanwhile, in the Columbia River, the Marine Mammal Protection 
Act has seen the return of sea lions, some 300,000 today versus 
80,000 in 1972 when the Act was passed. Thirty sea lions in 45 
days consume 54,000 endangered salmon. Now, you think about 
that, 54,000 endangered salmon, 45 days by 100 sea lions hanging 
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around the dams. The summer spill regime that's taking place this 
year cost ratepayers $77 million and was projected to help the pas- 
sage of 20—20 endangered Snake River salmon. 

So we have some conflicts here in the law where we are advo- 
cating one species over another in a recovery effort that's doomed 
to failure the way we are proceeding today. I believe these changes 
are thoughtful, reasonable and will set in motion the kinds of pub- 
lic and private partnerships that are essential. 

The portions of this legislation, Mr. Chairman, that you've craft- 
ed that provide for grants to private landowners is similar to what 
we have done in the State of Oregon where we recognize that re- 
covery and species don't recognize property lines. And if you are 
going to have a plan that really works to recover the species, then 
you have to be able to reach out and build partnerships in the pri- 
vate sector side, and I think this bill does that. 

So, Mr. Chairman, I look forward to the hearing today and the 
markup tomorrow. With any bill, I am sure there are areas where 
we can continue to refine and improve as it goes through the proc- 
ess both in the House and hopefully in the Senate and in con- 
ference. So I wish you well on this journey, and I look forward to 
continuing to work with you on this legislation. Thank you. 

The Chairman. Thank you. 

Ms. Bordallo. 

STATEMENT OF THE HON. MADELEINE Z. BORDALLO, A 

DELEGATE IN CONGRESS FROM THE TERRITORY OF GUAM 

Ms. Bordallo. Thank you, Mr. Chairman. And good morning. 

I, too, welcome the witnesses today and thank them for sharing 
their perspectives on the Endangered Species Act and on 
H.R. 3824. I want to state, Mr. Chairman, for the record my sup- 
port for amending the Endangered Species Act to better orient this 
law toward species recovery, and my support for H.R. 3824. And 
I thank you, Mr. Chairman, for your leadership on this issue and 
for your efforts to bring about ne^ed reform of this law. 

Mr. Chairman, my district Guam, like other communities across 
the country, has been witness to costly and burdensome conflict 
and litigation over the ESA. The law in its current form can and 
deserves to be improved. There are 11 listed species in Guam, and 
on average, it has taken the Fish and Wildlife Service a decade and 
a half to develop recovery plans for each of these species. In three 
cases, it has taken the Service nearly 30 years to do so, and that 
is why I am encouraged by the fact that H.R. 3824 would require 
a recovery plan within 2 years of the listing determination. 

I n Guam's case, two of our native species were delisted two years 
ago, but they were not delisted for recovery. Sadly, they were de- 
clared extinct. I look forward to hearing the comments today from 
the witnesses with respect to the improvements proposed for recov- 
ery planning and execution. 

And last, as I stated last year during the hearing on Mr. 
Cardoza's critical habitat reform bill, landowners' access to their 
private property in Guam has been impacted by the ESA and ac- 
tions of the Fish and Wildlife Service. These access issues still re- 
main the source of concern and will be alleviated with the repeal 
of the critical habitat requirements in the current law. 



15 


Again, I wish to thank you, Mr. Chairman, for your leadership 
on this issue, and I look forward to continuing to work with you 
and the members of the Committee to improve this law. Thank 
you. 

[The prepared statement of Ms. Bordal I o follows:] 

statement of The Honorable Madeleine Z. Bordallo, a Delegate in Congress 

from Guam 

Good morning Mr. Chairman. I too weicome the witnesses today and thank them 
for sharing their perspectives on the Endangered Species Act (ESA) and on 
H .R. 3824. I want to state for the record my support for amending the Endangered 
Species Act to better orient this iaw towards species recovery, and my support for 
H.R. 3824. I thank you Mr. Chairman for your ieadership on this issue, and for 
your efforts to bring about needed reform of this iaw. 

My district, Guam, iike other communities across the country, has been witness 
to costiy and burdensome confiict and iitigation over the ESA. The iaw in its current 
form can and deserves to be improved. There are 11 iisted species in Guam, and 
on average, it has taken the Fish and Wiidiife Serves a decade-and-a-haif to deveiop 
recovery pians for each of these species. In three cases it has taken the Fish and 
Wiidiife Service neariy 30 years to do so. That is why I am encouraged by the fact 
that FI.R. 3824 wouid require a recovery pian within two years of the iisting deter- 
mination. In Guam's case, two of our native species were de-iisted two years ago, 
but they were not de-iisted for recovery. Sadiy, they were deciared extinct. I iook 
forward to hearing the comments today from the witnesses with respect to the im- 
provements proposed for recovery pianning and execution. 

Lastiy, as I stated iast year during the hearing on Mr. Cardoza's Criticai Flabitat 
Reform biii, iandowners' access to their private property in Guam has been im- 
pacted by the ESA and actions of the Fish and Wiidiife Service. These access issues 
remain a concern, and the iimitations on access wiii be aiieviated with the repeai 
of the criticai habitat requirements in current iaw. 

Again, I thank you Mr. Chairman for your ieadership on this issue, and I iook 
forward to continuing to work with you and the Members of the committee to im- 
prove the ESA. 


The Chairman. Thank you. 

Mr. Gilchrest. 

STATEMENT OF THE HON. WAYNE T. GILCHREST, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF 
MARYLAND 

Mr. Gilchrest. Thank you, Mr. Chairman. I want to applaud 
you for your effort to reform and reauthorization the Endangered 
Species Act after so many years. This is a very difficult process, 
and Mr. Rahall made a comment about the ability to be compatible 
in your discussions to bring us to this point. And so I know this 
is a lot of hard work, and it is very difficult. And it is very complex, 
and we are dealing with an issue that the public assumes that 
Congress is going to restore the prodigious bounty of nature's de- 
sign and people in many industries are heavily dependent upon 
that. So your attempt to bring this through fruition through this 
Committee, through the Floor vote is commendable. 

I want to add, though, a little perspective from my district. A 
number of people here today commented on the Chesapeake Bay, 
and we have endangered species issues in the Chesapeake Bay. 
But there was one that I read recently in the New York Times 
about something called a tiger beetle where there was a commu- 
nity, which is actually about a mile from my house across an estu- 
ary, a tidal basin called the Susquehanna River, where there is a 
series of homes that have been built fairly recently on a bluff that 
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is about 100 feet, a magnificent view of this tidal basin, which is 
about 12 miles long, and the Chesapeake Bay. The issue was, ac- 
cording to the New York Times, that the people wanted a hardened 
riprap at the bottom of the bluff to prevent erosion because the 
bluff was eroding at about a foot a year, and they were concerned 
about their property. The Endangered Species Act kicked in to 
evaluate whether or not a hardened riprap would affect this endan- 
gered species, a tiger beetle, which is about an inch long, and it 
looks like a saber tooth tiger. What happened, though, in the 
months ahead— and there is pretty much a resolution to this issue 
now— was that— which is what causes me concern with your reform 
of the Endangered Species Act, because I see that the kind of sci- 
entific review that was present with this, the kind of consultation 
between the various Federal agencies that were involved, the kind 
of habitat that was then looked at, the kind of things that are 
present now in the Endangered Species Act, which I realize in cer- 
tain parts of the country certainly need improvement, certainly 
need efficiency, but the kind of active human exchange of informa- 
tion and dialog under the present circumstances revealed a number 
of telling things that the engineers for the community and the com- 
munity themselves were unaware of prior to this. 

For example, if you built a riprap the way that they wanted to 
protect their shoreline, obviously that would have impacted the 
tiger beetle, but what it would have done on either side of that 
stone riprap, it would have accelerated erosion on other people's 
property. 

The second thing with the geological service, they came in and 
they did an evaluation that basically said the Delmarva peninsula, 
of which this is a part, was form^ by silt, sand, mud and tiny 
gravel coming down the Susquehanna River over tens of thousands 
of years. So, in essence, the entire Delmarva peninsula is a sand 
bar. It is a barrier island. Its soil is unstable. And so much of the 
problem from the erosion of the bank did not come from the water 
or the wakes of boats or storm surges. It came from simple rain 
falling on the land, going through the sand, soil, hitting various 
areas of clay, being forced out to the bluff and causing the erosion 
from that perspective. So after an understanding of habitat and an 
understanding of the geological history of the area and under- 
standing the ability for the various Federal agencies to consult 
with each other, the resolution was not a stone riprap. The resolu- 
tion is probably going to be more trees and more v^etation on 
those banks which can be a part of it. The other possible solution 
is a break water off the shoreline to buffer some of the wave action. 
And the other solution is natural, which came about as a result of 
the conservation programs for agriculture, reducing the nutrients 
into that particular estuary, and it has abounded with SAVs or 
subaquatic vegetation. That abounding of grass offers a buffer, re- 
duces the energy of storm waves and boat wakes. 

So the point is, if you eliminate the idea of habitat, you take 
away the consultation. You change the ability of communities to 
discuss this, bringing in these kinds of specific scientific assess- 
ments. My feeling on this particular issue is that everybody wins. 
Reducing those steps which causes that consultation to take place 
in the way that the bill is presently, I think, reduces the 
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opportunity to find the solution that we found in my particular 
district. But I would like to continue to work with the Chairman 
between now, the Floor and certainly the Conference Committee. 
Thank you. 

The Chairman. I appreciate the gentleman's comments. And I 
am sure, as he gets more and more into the legislation, what we 
actually put in the bill, you would agree that what we are trying 
to do is exactly the same kind of things that you described as what 
happened in Maryland. I n that case, you did have the State legisla- 
ture that stepped in. Our efforts to bring State and local govern- 
ment into being part of this, the incentives and grant programs 
that are in the bill are designed so that we do bring property own- 
ers into being part of the solution. If in every case we were able 
to work it out the way that we did in Maryland, it would be a very 
different implementation of the law. Unfortunately, that is not the 
way it is implemented most of the time. 

Mr. I nslee, did you have a comment you wanted to make? 

STATEMENT OF THE HON. J AY INSLEE, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF WASHINGTON 

Mr. Inslee. I do. And I appreciate your courtesy as always, Mr. 
Chair. 

I just wanted to point out what we are talking about today is not 
really the first Endangered Species Act. The first Endangered 
Species Act reads: Bring out every kind of living creature that is 
with you, the birds, the animals and all the creatures that move 
along the ground so that they can multiply on earth and be fruitful 
and increase in number upon it to keep their various kinds alive 
throughout the earth. 

Genesis really had the first Endangered Species Act. And the 
heart of Genesis is a continuation of the concept found in Corin- 
thians. It says: This is the Lord's and everything in it. 

And the reason I point that out is the subject we are talking 
about, namely, the Creator's creatures, really does not belong do 
us. And the reason I point that out is it seems to me that, when 
we're dealing with this Act, we should do so with infinite care real- 
izing that the weight of eternity is on us, because once these 
species are gone, they are gone forever. 

So the question I have is, have we done in this proposal we have 
before us tomorrow, shown that infinite care that we ought to with 
this important Act? And I just want to say this is a bipartisan con- 
cept. I was at Cape Disappointment. It's the westernmost point in 
the United States where Lewis and Clark went, and I was at a 
lighthouse. And I was inside the lighthouse, and I heard these peo- 
ple outside, just a few weeks ago. And all of a sudden, all these 
people were screaming. I didn't know what was up, so I ran out 
there and I ran out. And what they were screaming about, I mean, 
literally yelling, was a great whale that was about 100 yards off 
the coast working its way up toward Alaska. And the thrill and the 
ecstasy these people seeing this endangered creature that is being 
restored in large part because of this Act is really something that's 
a very strong sentiment and value statement of the American peo- 
ple I believe on a bipartisan basis. So I have to ask myself: Is this 
bill that we'll consider tomorrow consistent with those values of 
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Americans? And I don't believe it is by a long stretch. I think this 
bill is not modernizing the Act; it is euthanizing the Act. And the 
reason I use euthanizing, and I am not using the words the Chair- 
man has asked us not to use, I am not using the word eviscerate 
or gut or one of those other words. I use the word euthanize be- 
cause it is putting it down with the guise of kindness, putting it 
down with the guise of making it stronger. What are the fish with- 
out the oceans? What are the birds without a tree to nest in? They 
are nothing. And without a critical area, ability and tool to recover 
species, the Endangered Species Act is largely nothing. It is the 
major tool to prevent the way we— and I stress we— are leading 
these creatures to extinction, which is to destroy their habitat. 

And the thing that is very curious to me and I cannot fathom, 
it is argued here that we need to take away this tool in our tool 
box of recovering these species because the Act doesn't work well 
enough. It doesn't save enough species quick enough. And we would 
all like to see the Act save them quicker and with more reliability. 
But the thing that I cannot understood is, if you had a rash of bank 
robberies, and you didn't think your law was strong enough and ef- 
fective enough to deal with bank robberies, would the Congress's 
first act be to take away the police cars, to take away the whistles, 
to take away the firearms? This is the major enforcement tool of 
the Endangered Species Act because it addresses the main reason 
these species go extinct. The main reason these species go extinct 
is not because our constituents go out there and gas them and 
shoot them intentionally. That is largely not the problem we have 
with extinction. It is that we— I stress we— are destroying their 
habitat at rates— we're the sixth largest, the sixth great period of 
extinction. And I wish this Committee would look at the science a 
little bit more. There's been five great periods of extinction. We 
now for the sixth time in the globe's history are destroying crea- 
tures faster than they are evolving. It is the sixth time that's hap- 
pened in world history. And I wish this Committee would look at 
that science a little bit, that one-third of all the mammals— one- 
third of all the mammals on earth, according to the most recent 
science, could be endangered in the next several decades. 

So I don't think we've shown the care we need to show to try to 
truly modernize this Act. And I think in this hearing what we'll 
find is the reason this Act is not being as effective as we would like 
is that the executive branch doesn't have the resources to do the 
job we've given it, and that's why these species are sitting on these 
lists too long. Thank you, Mr. Chairman. 

The Chairman. Mr. Brown. 

STATEMENT OF THE HON. HENRY E. BROWN, JR., A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF SOUTH 

CAROLINA 

Mr. Brown. Thank you, Mr. Chairman. And I appreciate your 
holding this hearing today. And I certainly appreciate your leader- 
ship and oversight of the issue that's reforming the Endangered 
Species Act of 1973. I know that this issue has been one of your 
biggest priorities, and I am proud to be an original co-sponsor of 
the Threatened and Endangered Species Recovery Act of 2005. It 
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is an issue that is very important to many of my constituents in 
South Carolina's First District. 

Mr. Chairman, as you know, in the 32 years that the Endan- 
gered Species Act has been in effect, we have learned a lot of les- 
sons over time. I believe the Threatened and Endangered Species 
Recovery Act of 2005 keeps the best parts of the Endangered 
Species Act of 1973 but reforms the sections that need to be re- 
formed. The bipartisan support of the proposed legislature is evi- 
dence of the support that these reforms have across the country. 

Mr. Chairman, and South Carolina's first district is a very 
unique district. It encompasses the majority of the coastline of 
South Carolina. It has a sensitive ecosystem that many of my con- 
stituents work on the ocean for their livelihood. 

I would like to give you an example of the eastern oyster as one 
of the examples out of many as to why the Endangered Species Act 
needs to be reformed. The eastern oyster has been in decline in the 
Mid-Atlantic region for over a century primarily because of fishery 
mismanagement and various oyster diseases. However, the same 
species is thriving elsewhere up and down the eastern coast includ- 
ing South Carolina and along the Gulf Coast. U.S. shellfish farmers 
produce over half a billion eastern oysters every year, nearly twice 
the wild harvest. Unfortunately, the way the current Endangered 
Species Act is written, any listing will have to encompass the 
species throughout its range from Maine to Texas. Listing the east- 
ern oyster as an endangered species will run counter to scientific 
evidence and common sense. It would also destroy an entire indus- 
try in South Carolina, killing thousands of jobs and creating eco- 
nomic hardships, and do more damage than good to both the 
species and the environment. 

How is it that the Endangered Species Act could be so badly mis- 
used? Unlike other environmental laws, such as the Clean Air Act 
and the Clean Water Act which are updated every few years, the 
Endangered Species Act hasn't been significantly revised in three 
decades. Mr. Chairman, there is a better way to protect endangered 
species, and I believe it is the Threatened and Endangered Species 
Recovery Act of 2005 which will resolve this problem. Thank you 
very much for your leadership. 

[The prepare statement of Mr. Brown follows:] 

statement of The Honorable Henry E. Brown, a Representative in Congress 
from the State of South Carolina 

Chairman Pombo, thank you for holding this hearing, I appreciate your leadership 
and oversight on the issue of reforming the Endangered Species Act of 1973. I know 
that this issue has been one of your biggest priorities and I am proud to be an origi- 
nal cosponsor of the Threatened and Endangered Species Recovery Act of 2005; it 
is an issue that is very important to many of my constituents in South Carolina's 
1st District. 

Mr. Chairman as you know in the 32 years that the Endangered Species Act has 
been in effect we have learned a lot of lessons over time. I believe the Threatened 
and Endangered Species Recovery Act of 2005 keeps the best parts of the Endan- 
gered Species Act of 1973 but reforms the sections that needed to be reformed. The 
bipartisan support of the proposed legislation is evidence of the support that these 
reforms have across the country. 

Mr. Chairman, South Carolina's 1st District is a very unique district it encom- 
passes the majority of the coastline of South Carolina. It has a sensitive eco-system 
and many of my constituents work on the oceans for their livelihood. 

I would like to give you the example of the Eastern Oyster as one example out 
of many as to why the Endangered Species Act needs to be reformed. 
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The Eastern Oyster has been in decline in the Mid-Atlantic region for over a cen- 
tury, primarily because of fisheries' mismanagement and various oyster diseases. 
However, the same species is thriving elsewhere up and down the East Coast in- 
cluding South Carolina and along the Gulf Coast. 

U.S. shellfish farmers produce over a half-billion Eastern Oysters every year— 
nearly twice the wild harvest. Unfortunately, the way the current Endangered 
Species Act is written, any listing will have to encompass the species throughout 
its range, from Maine to Texas. Listing the Eastern Oyster as an endangered 
species will run counter to scientific evidence and common sense. It will also destroy 
an entire industry in South Carolina— killing thousands of jobs and creating eco- 
nomic hardship— and do more damage than good to both the species and the envi- 
ronment. 

How is it that the Endangered Species Act could be so badly misused? 

Unlike other environmental laws, such as the Clean Air Act and Clean Water Act, 
which are updated every few years— the Endangered Species Act has not been sig- 
nificantly revised in three decades. 

Mr. Chairman, there is a better way to protect endangered species and I believe 
it is theThreatened and Endangered Species Recovery Act of 2005. 


The Chairman. Thank you. 

Mr. Boren. 

STATEMENT OF THE HON. DAN BOREN, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF OKLAHOMA 

Mr. Boren. Thank you, Mr. Chairman. Thank you, Ranking 
Member Rahall, for holding today's hearings. 

This is an issue that's very important to my district. As a rep- 
resentative from eastern Oklahoma— and from eastern Oklahoma 
the Endangered Species Act is a complicated issue, because we are 
a region of sports men and women, but we are also an area that 
looks at economic development. 

As we all know, the challenge we face in reforming the ESA is 
to create a balance between the important goal of conservation and 
preservation of some of our Nation's most beloved and important 
species, and making sure our property owners, businesses, workers 
and communities don't suffer unnecessarily for these efforts. 

As an avid sportsman, and I think many of you all have probably 
been in my office and you see the deer heads and the bear that I 
have in my office, you all know that I am a hunter. I appreciate 
the importance of saving and restoring the Nation's species of our 
great country. 

I also represent one of the poorest congressional districts in the 
United States. And local economic growth, small and medium-sized 
businesses are our only hope for the future. 

Unfortunately, too many times, the ESA law as is currently writ- 
ten stand in the way of this economic development that we need 
in our part of the United States. I have heard from numerous com- 
munities in my district which must put off construction or expan- 
sion of businesses due to the various requirements of the ESA. One 
such community in my district is Durant, Oklahoma, which is in 
part of the historic range of the American bearing beetle. The lead- 
ers of Durant have worked hard and had success in bringing busi- 
nesses to their area of far southeastern Oklahoma, but each year, 
the construction of new sites for these businesses is brought to a 
screeching halt to look for the bearing beetle, but no presence of 
the beetle has been found since the year 2003. 
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This disruption costs the community time, money and potentiai 
for future job growth. 

There must be a better way to baiance the needs of the species 
and the needs of the communities, i feei this iegisiation we are 
here to discuss today achieves much of that baiance. 

i want to thank you, Mr. Chairman, i am a proud coauthor of 
this iegisiation. i aiso want to thank Congressman Cardoza for his 
ieadership, and thank you again Mr. Chairman for aiiowing me to 
have a statement. Thank you. 

[The prepared statement of Mr. Boren foiiows:] 

statement of The Honorable Dan Boren, a Representative in Congress from 

the State of Oklahoma 

Thank you Chairman Pombo and Ranking Member Rahaii for hoiding today's 
hearing on an issue that is very important to me and many constituents in my dis- 
trict. I appreciate the work you have both done to bring us here today. 

As the representative from eastern Okiahoma, the Endangered Species Act is a 
compiicated issue because we are a region of sportsmen and women as weii as a 
region that is in great need of continuing economic development. As we all know, 
the challenge we face in reforming the ESA is to create a balance between the im- 
portant goal of conservation and preservation of some of our nation's most beloved 
and important species and making sure our property owners, businesses, workers 
and communities don't suffer unnecessarily for these efforts. 

As an avid sportsman myself, I appreciate the importance of saving and restoring 
the native species of our great country. I also represent one of the poorest Congres- 
sional districts in the United States and local economic growth— small and medium 
sized businesses are our hope for the future. Unfortunately, too many times the ESA 
law, as it is currently written, stand in the way of this economic development. I 
have heard from numerous communities in my district which must put off construc- 
tion or expansion of businesses due to various requirements of the ESA. 

One such community is Durant Oklahoma, which is in part of the "historic range" 
of the American Burying Beetle. The leaders of Durant have worked hard and had 
success in bring businesses to their area of far southeastern Oklahoma, but each 
year the construction of new sites for these businesses is brought to a screeching 
halt to look for the Burying Beetle, but no presence of the beetle has been found 
since 2003. This disruption costs the community time, money and the potential for 
future job growth. 

There must be a better way to balance the needs of the species and the needs 
of the communities. I feel this legislation we are here to discuss today achieves 
much of that balance and look forward to hearing from today's witnesses and mov- 
ing this legislation forward tomorrow. Thank you Mr. Chairman. 


The Chairman. Thank you. 

Mr. Gohmert. 

STATEMENT OF THE HON. LOUIE GOHMERT, A 
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS 

Mr. Gohmert. Thank you, Mr. Chairman. I'm delighted that you 
have had the courage to take this on. It's an emotional issue, and 
when it was originally passed, it seems to me it was based more 
on emotion than well-thought-out policy. 

People are agreeing on both sides on many issues, but then some 
are saying. Well, gee, it's not working. And to address the analogy 
that bank robberies— to try to discourage bank robberies, this bill 
would be like doing away with law enforcement officers. I think the 
analogy is better put to say that since, the way the law is now, we 
are providing incentives to landowners who find endangered 
species to eliminate the species before anybody finds out about it, 
it is more analogous to providing incentives to banks to leave 
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everything unlcxked and unattended so that there are more bank 
robberies. That's reaiiy more anaiogous to what we are deaiing 
with in the current iaw. 

So i appiaud the efforts to provide incentives to retain endan- 
gered species, rather than to get rid of them the way it exists now. 
And it sounds iike a iot of good thought on both sides went into 
it. 

One thing i wouid iike to mention, especiaiiy in view of things 
iike Hurricane Katrina and terrorist threats that are aiive and 
upon us, a provision potentiaiiy that if it is a matter of nationai 
security, that that might trump some iitigation that may arise. Be- 
cause we have ai ready heard— and i haven't iooked into it beyond 
the news reports— that there were ecoiogicai groups suing to pre- 
vent strengthening of the ievees that wouid have saved iives in 
New Orieans. 

i reaiize there are some environmentai groups that feei iike the 
animai worid has more rights and is better off if there are not hu- 
mans aiive. But i 'd point out to those groups that there are no ani- 
mai rights uniess humans are around to preserve them and see 
that they are observed. Otherwise, i have noticed, iions, if they dis- 
agree with somebody's rights in the animai worid, they just eat 
them. They don't preserve their rights. 

So i wouid say the number one factor and thing to consider is 
making sure that our species is preserved so that we can be about 
preserving the rest of the species; and aiso a way to— i think 
there's good thought in this— to try to curb iitigation. Any addi- 
tionai steps to doing that wouid be wonderfui, because iitigation 
ends up going, if it goes the fuii avenue of opportunity, dear to the 
Supreme Court, that's ai ready said they think it's fine for govern- 
ment to take away privateiy owned property and give it away to 
somebody that's going to pay them more money, their good oid bud- 
dies that'ii pay more to the iocai government. So we can't trust 
them to preserve property rights. 

We need to have the teeth in here to avoid as much iitigation as 
possibie. 

But thank you so much for your courage in moving forward and 
the consensus you brought. Chairman. 

The Chairman. Thank you. 

Mr. DeFazio. 

STATEMENT OF THE HON. PETER A. DeFAZIO, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF OREGON 

Mr. DeFazio. Thank you, Mr. Chairman. Thank you for the time. 

You know, there are probiems with the Endangered Species Act, 
and they are reai probiems. We don't need mythoiogy. And as i un- 
derstand the case in the Southeast, it was actuaiiy Mr. Fortune, 
the fact that suits over the iocks and the necessity of diverting 
money from the ievees to the iocks was what the iitigation was 
based on. But perhaps we can do that in another venue. 

in 1992, the iaw expired, in 1996, we had a i^itimate effort in 
this Committee to try and update and reauthorize the act; and i 
supported a bipartisan proposai, i beiieve it was by Mr. Saxton and 
Mr. Giichrest at that time, which faiied to get a majority. 
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There are problems particularly with multispecies, as my col- 
league from Oregon pointed out. I give one example: The sturgeon 
that spawns below Libby Dam needs high flows to spawn. It hasn't 
spawned in a long time. The salmon coming upstream need lower 
flows to come upstream. So we have an inherent conflict here 
which the law gives— the current law gives us no way of satisfac- 
torily resolving. So those things do need to be dealt with. 

The bipartisan proposal I supported a number of years ago would 
have set up multispecies HCPs that would have covered basins, 
would have involved States in that process; and if a State could 
come up with a satisfactory plan to prevent a listing or to move for- 
ward a recovery that could take the place of the Federal action— 
as my State has done recently with the sage grouse under the ex- 
isting law, as difficult as it was to get there— it should be easier 
to get there. 

But I think there are some extraordinary defects in the proposal 
before us. Let me— I have read parts of the bill and particularly 
Section 14 on compensation. As I see it— let me give an example. 

My State, say you own some F2 forest land which you are not 
allowed to develop, and in return for that, you get a tax break from 
the State in terms of your property taxes, and you grow timber as 
a business, and you can't develop it. You're also required to have 
a riparian setbacK even for timber harvesting on that land. 

Someone who owned that land under this Section 14, as I under- 
stand it, could say, despite State law— because the riparian setback 
is to recover salmon, could say, we intend to build waterfront con- 
dominiums on our forest land, and we would like to be com- 
pensated for that. End of story, according to Section 14. 

I proposed it. You can't evaluate it. You can't assess it. You don't 
have to show it's compliant with State law, that it's feasible, prac- 
ticable, out of the floodplain, anything. You have to pay me for that 
fantasy. It's a lot like the MAI, which was an international preemp- 
tion which was being proposed for a loss of possible property, which 
would have preempt^ a lot of Federal laws here in the United 
States of America because of multinational corporations. That is an 
extraordinary defect in this. It doesn't have a way to set fair mar- 
ket value. 

You know, when I was a freshman on this Committee, I joined 
with Mr. Miller in opposing then-Chairman MoUdall on a property 
transfer, because the taxpayers weren't getting fair market value 
because there was going to be a change in zoning after. We were 
assessing the Federal land as undevelopable, saying it's worthless, 
we're giving it to a developer who then was going to develop it at 
a very high cost, but we're getting that value. So I opposed that. 

And under this, people who have undevelopable land could be 
making claims which will have to be evaluated in 90 days, with no 
way of getting additional information, no requiring it be compliant 
with State law. So I see this as a license to speculate. 

If I were a— you know, if there are smart speculators out there, 
and there are a few, I would look at the movement of this bill, as- 
sess whether or not I thought it was going to go into law, and I 
would say. Gee, I'm going to go out and buy some land now which 
is prohibited from development, that's cheap; and, you know, even 
though under State law I couldn't develop it, I'm going to make 
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claims under Federal law, get compensated and more than make 
my money back, and then continue perhaps to have a tree farm on 
this property. There's also no current ownership requirement. 

That would be one way to get at the speculators, as we did in 
a recent measure, adopted in Oregon, which said you had to have 
owned the land at the time this law went into effect originally, 
which would be say perhaps pre-1973 ownership of land; then you 
could make this sort of a claim under the Endangered Species Act. 
Otherwise, you have— you know, you may have knowingly pur- 
chased land. 

So— and then I don't understand where the money is going to 
come from to compensate these claims which can't be evaluated 
and aren't set at fair market value. So I think there are some real 
problems. 

I would hope that the negotiations between the majority and the 
minority could continue. I don't understand the rush to have one 
hearing 1 day, mark the bill up the next day. The law expired 13 
years ago, and it's annually renewed. We could take maybe a week, 
2 weeks, another month to go through it and, you know, perhaps 
come to some consensus on the needs for updating and improve- 
ment and reauthorization of the law. 

I would hope the Chairman would consider that request. And I'm 
going to— no disrespect to the witnesses, but I have to go a hearing 
on the imponderable future of Amtrak, where we are doing the 
same thin^ but we aren't going to mark up a bill tomorrow. We're 
going to hold a hearing today and start thinking about how that 
bill might work. 

Thank you, Mr. Chairman. 

The Chairman. Well, listening to the gentleman, with all his ifs 
and possible scenarios, unfortunately, a lot of the scenarios that 
you draw out in your statements don't have anything to do with 
what's actually in the bill. And we do have a provision in there— 
you talk about Section 14; the bottom of page 57, 14, number 3, 
goes into State and local law, nuisance law. 

Mr. DeFazio. Mr. Chairman. 

The Chairman. And to stop the individual from speculating in a 
manner 

Mr. DeFazio. Would the Chairman yield on that? 

The Chairman. Sure. 

Mr. DeFazio. It says "nuisance." in my State, nuisance does not 
go to development; development is not considered a nuisance. But 
development can be prohibited under State law without being a 
nuisance. 

This is— that word "nuisance" has a very different meaning in 
my State. Perhaps in California development is a nuisance. Not in 
my State. 

Thank you. 

The Chairman. We will have the opportunity to continue to dis- 
cuss that provision, but it reminds me of something my dad used 
to say to me all the time, "If frogs had wings, they wouldn't hit 
their butt on the ground so hard when they jumped." and it's like, 
we keep up with all these scenarios, it's way beyond what— any- 
thing that's in the bill. And I'd ask my colleagues to try to limit 
their support or opposition to what's actually in the bill. 
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At this point, I 'd like to 

Mr. Miller. Mr. Chairman. 

The Chairman. Mr. Miller. 

Mr. Miller. Well, maybe it's possible at some point before this 
bill gets voted out of Committee for your staff, or you could walk 
us through it section by section and tell us what you think these 
sections mean, because these aren't "what-if" scenarios. There's a 
whole range of proposals that could be made by a landowner that 
have nothing to do with nuisance, have nothing to do with State 
law, in which we could end up on a mandatory basis having to com- 
pensate that individual and maybe having to compensate that indi- 
vidual over and over and over again. 

I think, you know, we should have some kind of walk through 
this legislation. Most members of this Committee have not seen 
this legislation until the last couple of days, and if these questions 
are not valid or not supported by the language in the law or pro- 
hibited by the language in the law, then we ought to know that 
that's the reading of it. 

I mean, that's the purpose of this process that we go through, but 
we're not going to go through that process. 

The Chairman. I'll be happy to walk the gentleman through this. 

Mr. Miller. Walk the Committee through it. 

The Chairman. I'll be happy to walk the Committee through it. 
We're holding a hearing and a markup, and through that entire 
process I 'd be happy to do that for him. 

Mr. Miller. OK. 

The Chairman. At this point, I 'd like to call up our first witness. 
The Honorable J udge Craig Manson, Assistant Secretary for Fish 
and Wildlife and Parks. 

If I could have you remain standing briefly, and as is customary 
in the Committee, to take the oath. 

[Witness sworn.] 

The Chairman. Thank you, Mr. Manson. Welcome back to the 
Committee. 

I know that you and your staff have had an opportunity to re- 
view the proposed legislation. We've had an opportunity to talk 
over the past several months on issues that you felt were impor- 
tant that we address, so the Committee is anticipating— looking 
forward to your comments on the legislation that's before us today. 
Thank you for being here. And when you're ready, you can begin. 

STATEMENT OF THE HONORABLE CRAIG MANSON, ASSISTANT 

SECRETARY FOR FISH AND WILDLIFE AND PARKS, U.S. 

DEPARTMENT OF THE INTERIOR 

Mr. Manson. Thank you, Mr. Chairman. I do appreciate this op- 
portunity to comment on H .R. 3824. 

Since the bill was— although we have had a chance to chat over 
the last several months on various provisions of the Endangered 
Species Act and possible reforms to it, since the bill was just intro- 
duced, we have not had time as an Administration to develop a for- 
mal position on the bill; and after we've had more time as an entire 
Administration, we'll be happy to state a formal position and dis- 
cuss more with the Committee in that respect. 
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But generally we support provisions of the bill that enable the 
Department and the Fish and Wildlife Service to better set prior- 
ities, provide stability for landowners and encouragement of private 
stewardship and focus over the long term on the recovery of 
species. We also recognize the importance of decisions informed by 
scientific standards that are transparent and generated by gen- 
erally accepted scientific practices. 

We have made great strides improving the administration of the 
Act. For example, under the banner of cooperative conservation, we 
have a host of programs that promote partnerships with States, 
landowners and other citizen stewards to protect and enhance habi- 
tat for threatened and endangered species. Those programs and re- 
lated programs also help to maintain, protect and restore habitat 
in ways to help prevent the need to list species as threatened and 
endangered. 

We do recognize that habitat loss is one of the key factors that 
contribute to the decline of species, and over the last 4 years, we 
have spent literally hundreds of millions of dollars to restore hun- 
dreds of thousands of acres of habitat for threatened and endan- 
gered species. We've implemented streamlined Section 7 consulta- 
tion processes for activities such as hazardous fuel treatment 
projects, habitat restoration and cutting completion time of con- 
sultations by up to one-third. 

We recognize that the successful completion of fish and wildlife- 
protection of fish and wildlife species depends significantly on co- 
operation of private landowners, who manage the vast majority of 
habitat, and we look forward to opportunities to partner with pri- 
vate landowners. We recognize that private landowners bear a bur- 
den of protection of habitat that is important, and they— and we 
recognize that they bear that burden on behalf of society as a 
whole. 

For certain areas in the Act, we need Congressional action in 
order to update and improve implementation. And with that in 
mind, I offer the following comments on FI .R. 3824. 

For many years now, the Department has noted that one area of 
the Act that continues to be a challenge and a source of controversy 
is the designation of critical habitat. We have been supportive and 
continue to support the need to change critical habitat, to provide 
discretion to focus on those actions that provide the greatest ben- 
efit to species in he most need of protection. We believe that the 
habitat needs of species can be better addressed through conserva- 
tion actions such as Section 7 consultations, the recovery planning 
process. Section 6 funding to States, as well as cooperative con- 
servation programs and partnerships. 

And as I've testified before, the Fish and Wildlife Service has 
been embroiled in a relentless cycle of litigation over the implemen- 
tation of the critical habitat provisions of the Act for well over a 
decade. 

Section 3 of the bill would define best available scientific data 
and require the Secretary to issue within 1 year of enactment regu- 
lations to establish necessary criteria to identify such data. We rec- 
ognize that the data and scientific information utilized by bureaus 
must meet the highest possible ethical and professional standards. 
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Section 10 of the bill provides new criteria for developing and 
issuing recovery plans. And as I've said, we've been supportive of 
developing a robust recovery program because we do believe that 
that is the purpose of the Act, after all. 

There are provisions of the bill that we've had time to study that 
concern us, and they involve the species conservation contracts as 
well as the exceptions to prohibitions that include the land— the 
property owner's ability to request a written determination with re- 
spect to the proposed use of the property owner's property. 

We emphasize that private property owners, as I said earlier, 
bear a burden of protecting habitat that society at large should 
bear. However, the concern that we have with these provisions in- 
volve the lack of flexibility as well as the cost of implementing 
them. It is unclear from these provisions how the determination of 
fair market value would be determined other than between the 
Secretary and the property owner. And it's unclear what property 
interest would be acquired under the conservation grant program. 

We're willing to work with the Committee to explore other ways 
to lessen the potential burdens of the Act on private property own- 
ers, and we look forward to finding ways to continue to enhance 
the partnership that private property owners have in carrying out 
the protection of species on their land. 

It's important to understand that private property owners, as I 
said earlier, bear that burden that society at large should bear and 
that the protection of habitat on private property is essential to the 
Act. And that's why we've engaged in these cooperative programs. 

These programs reflect the President's vision of citizen steward- 
ship and, if taken to their logical zenith, would actually eliminate 
the problem of the burdens on private property owners. So we're 
fully supportive of the philosophy behind the provisions, but we re- 
main concerned about the cost and the methods of implementing 
those provisions. 

I'm prepared to answer any questions, Mr. Chairman, that you 
or the Committee might have; and I want to express our apprecia- 
tion of your efforts with Mr. Rahall and other members of the 
Committee to bring this bill forward. 

Thank you very much. 

[The prepared statement of Mr. Manson follows:] 

statement of The Honorable Craig Manson, Assistant Secretary for Fish 
and Wiidiifeand Parks, U.S. Department of the Interior 

Mr. Chairman and Members of the Committee, I am Craig Manson, Assistant Sec- 
retary for Fish and Wiidiife and Parks at the U.S. Department of the Interior. 
Thank you for the opportunity to testify before you today regarding H.R. 3824, the 
'Threatened and Endangered Species Recovery Act of 2005." 

At the outset, iet me note that because the biii was introduced just days ago, on 
Monday, September 19, we have not had sufficient time to fuiiy anaiyze the iegisia- 
tion or to deveiop a formai Administration position on the biii. After we have had 
more time to review the biii, we wouid be happy to more fuiiy discuss its provisions 
with the Committee. Given this, I pian today to provide some generai observations 
on the Endangered Species Act and the Department's roie in impiementation, and 
then offer some preiiminary comments on the Threatened and Endangered Species 
Recovery Act. 

Generaiiy, we support provisions of the biii that better enabie the U.S. Fish and 
Wiidiife Service to set priorities, provide stabiiity for iandowners and encourage- 
ment of private stewardship, and focus, over the iong term, on the recovery of 
species. We aiso recognize the importance of decisions informed by scientific stand- 
ards that are transparent and generated by generaiiy accepted scientific practices. 
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The Department's Role in Endangered Species Act Implementation 

The Endangered Species Act was passed in 1973 to conserve plant and animal 
species that were in danger of extinction. The Act states that the policy of Congress 
is that the federal government will seek to conserve threatened and endangered 
species, and that the purposes of the Act are to provide a means to conserve the 
ecosystems upon which listed species depend, to develop a program for the conserva- 
tion of listed species, and to achieve the purposes of treaties and conventions such 
as the Convention on International Tradein Endangered Species (CITES). 

Under the law, species may be listed as "endangered" or "threatened." All species 
of plants and animals, except pest insects, are eligible for listing if they meet the 
criteria specified in the Act and, once listed, the species is afforded a range of pro- 
tections available under the Act, including prohibitions on killing, harming, or oth- 
erwise taking listed species of animals. In addition, federal agencies are to utilize 
their authorities to carry out programs for the conservation of endangered or threat- 
ened species, and must insure that any action authorized, funded, or carried out by 
the federal agencies is not likely to jeopardize the continued existence of any listed 
species or result in the destruction or adverse modification of a listed species' crit- 
ical habitat, which is designated pursuant to the Act. 

Currently, there are 1,268 listed domestic species (993 endangered and 275 
threatened). Of these, 286 are candidate species being reviewed on an annual basis. 
The Service has determined that these candidate species warrant listing, but listing 
proposals are precluded by higher priorities. In addition, the Service currently has 
published proposed rules to list 16 species as either endangered or threatened. The 
Service has 58 pending petitions to list a total of 76 species as either endangered 
or threatened. Of these petitions, the Service has published 11 findings that the pe- 
titioned action to list the subject species may be warranted, and has initiated a sta- 
tus review for the involved species. 

The Department has made great strides in improving administration of the Act. 
For example, under the banner of the Department's Cooperative Conservation Ini- 
tiative, we have a host of grant programs that promote partnerships with states, 
landowners, and other citizen stewards to protect and enhance habitat for threat- 
ened and endangered species. These and related grant programs also help maintain, 
protect, and restore habitat in ways that help prevent the need to list species as 
endangered or threatened. The Service has worked to improve our recovery pro- 
gram, including the establishment of a process whereby high priority recovery needs 
of species can better be allocated and addressed by Service Regions, and the devel- 
opment of a new recovery implementation database for better tracking of recovery 
actions. We have also implemented streamlined section 7 consultation processes for 
several kinds of activities, such as hazardous fuels treatment projects, habitat res- 
toration, and recreational activities in the Pacific Northwest, cutting completion 
time for consultations under the program by one-third. 

The Service has also worked with the National Marine Fisheries Service to de- 
velop an analytical framework for use in consultations and the preparation of Bio- 
logical Opinions. This framework makes the process more transparent, objective, 
and reproducible, and yields more consistent and legally defensible conclusions. 

We recognize that successful protection of many fish and wildlife species depends 
significantly on cooperation of private landowners who manage the vast majority of 
habitat. The Department developed our Cooperative Conservation Initiative pro- 
grams, among others, to enhance successful implementation of the Act by working 
with landowners. The Service looks for opportunities to partner with private land- 
owners. 

The President's budget emphasizes investments that work through partnerships 
to help improve habitat and recover populations of at-risk, threatened, and endan- 
gered species. Building on Secretary Norton's vision of cooperative conservation, in 
2002, the Department launched two new conservation initiatives: the Landowner In- 
centive Program and the Private Stewardship Grants Program (referred to collec- 
tively as the Species Protection Partnership Program). Both programs offer incen- 
tives for private landowners to protect imperiled species and restore habitat, while 
engaging in traditional land management practices like farming or ranching. Na- 
tionally, the Landowner Incentive Program offers a positive, non-regulatory oppor- 
tunity for landowners and Tribes to protect at-risk and endangered species, most of 
which depend upon private land for habitat. Together, the Landowner Incentive Pro- 
gram and Private Stewardship grants reflect a cooperative way of doing business- 
working in partnership with landowners. The response from landowners is over- 
whelmingly positive. In addition, other tools such as the Cooperative Endangered 
Species Grants (section 6) and funds provided for habitat conservation planning as- 
sistance and related land acquisition also support cooperation. 
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For example, in Fiscal Year 2004 the Service, through its Partners for Fish and 
Wildlife Program, established partnerships with private landowners to restore valu- 
able fish and wildlife habitats. The Service, in cooperation with its partners, re- 
stored and improved over 36,000 acres of wetlands; almost 263,000 acres of native 
prairie and grasslands, and other uplands; 375 miles of riparian corridors, 
streambanks, and instream aquatic habitat; and 28 fish passage barriers were re- 
moved. 

Unfortunately under the Act, our work related to endangered species has been in 
large part driven by lawsuits. As of September 8, 2005, the Service is involved in 
34 active lawsuits on listing issues with respect to 93 species; including 8 lawsuits 
on 90-day petition findings for 11 species, 8 lawsuits on 12-month petition findings 
for 11 species, 11 lawsuits regarding final determinations for 22 species, 11 lawsuits 
regarding critical habitat for 13 species, and 22 lawsuits regarding merits chal- 
lenges on 65 species. The Service is also complying with court orders for 51 lawsuits 
involving 103 species. 

For many years now, the Department has noted that the one area of implementa- 
tion that continues to be a challenge and a source of controversy is the designation 
of critical habitat. The Service has been embroiled in a relentless cycle of litigation 
over its implementation of the listing and critical habitat provisions of the Act for 
over a decade. This has resulted in a Section 4 program with serious problems due 
not to agency inertia or neglect, but to a lack of scientific or management discretion 
to focus available resources on the listing actions that provide the greatest benefit 
to those species in utmost need of protection. I n FY 2004, the Service proposed crit- 
ical habitat for 12 species and completed critical habitat designations for 25 species. 
Currently, the Service is working on 31 critical habitat proposals for 51 species. All 
of the FY 2004 and FY 2005 proposed and final designations were the result of court 
orders or settlement agreements. 

Protection of habitat is the key to sustaining and recovering endangered species. 
Flowever, the critical habitat process under the Act is not an effective means of con- 
serving habitat; the Service has characterized the designation of critical habitat as 
the most costly and least effective class of regulatory actions it undertakes. In 30 
years of implementing the Act, the Service has found that the designation of critical 
habitat provides little additional protection and can result in negative public senti- 
ment, and also because there is often a misconception among the public that, if an 
area is outside of the designated critical habitat, it is of no value to the species. At 
the same time, the designation of critical habitat imposes burdensome requirements 
on federal agencies and landowners and can create significant economic and social 
turmoil. 

We have been inundated with lawsuits for our failure to designate critical habitat, 
and we face a growing number of lawsuits challenging critical habitat determina- 
tions once they are made. Almost universally, the courts have declined to grant re- 
lief. Consequently, as the result of court orders and court-approved settlement 
agreements, the Service has little ability to prioritize its activities to direct re- 
sources to listing program actions that would provide the greatest conservation ben- 
efit to those species in need of attention. As noted by the previous Administration, 
lawsuits that force the Service to designate critical habitat necessitate the diversion 
of scarce federal resources from imperiled but unlisted species that do not yet ben- 
efit from the protections of the Act. 

The Service is not operating under a rational system that allows them to 
prioritize resources to address the most significant biological needs and, as a direct 
result of litigation, the Service has had to request a critical habitat listing subcap 
in its appropriations request the last several fiscal years in order to protect funding 
for other Endangered Species Act programs. At this point, compliance with existing 
court orders and court-approved settlement agreements will likely require funding 
into Fiscal Year 2008. 

Preliminary Comments on the Legislation 

For certain areas in the Act, we need Congressional action in order to update and 
improve implementation. With this in mind, I offer the following preliminary com- 
ments on FI.R. 3824, theThreatened and Endangered Species Act of 2005. 

Section 3: Definitional Changes 

Section 3 of FI.R. 3824 would define "best available scientific data" and require 
the Secretary to issue, within one year of enactment, regulations to establish nec- 
essary criteria to identify such data. Because we recognize that our resource man- 
agement decisions can have an impact on communities, individuals, and natural 
resources, the Department has been working to strengthen the science behind our 
decisions for some time. We recognize that the data and scientific information 
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utilized by our bureaus must meet the highest possible ethical and professional 
standards. 

Section 5: Repeal of Critical Habitat 

We have been supportive of need to change critical habitat to provide individual 
agency discretion to focus on those actions that provide the greatest benefit to the 
species most in need of protection. We believe that habitat needs of listed species 
may be addressed through conservation mechanisms such as listing: section 7 con- 
sultations: the recovery planning process: section 9's prohibitions of unauthorized 
take: section 6 funding to states: and the incidental take permit process, as well as 
through cooperative conservation grants and partnerships. 

Section 10: Recovery Plan Provisions 

Section 10 of H.R. 3824 provides new criteria for developing and issuing recovery 
plans under the Act. Recovery of threatened and endangered species is the primary 
purpose of the Act. The recovery planning process and on-the-ground implementa- 
tion are among its most important components. Our available resources would be 
better spent focusing on those actions that truly benefit species in need— like the 
development and implementation of recovery plans. 

Most importantly, section 10 would elevate the importance of recovery planning 
by requiring that final recovery plans for listed species be published within 2 years 
after the date a species is listed, and, for species listed on the date of enactment 
but without a recovery plan, would require the Secretary to develop a priority rank- 
ing system for preparing and revising recovery plans, along with a schedule for de- 
velopment or revision of plans. These changes should advance the recovery planning 
process and ensure that recovery remain a primary purpose of the Act. 

There are provisions in the bill that, even with the small amount of time we have 
had to study the bill, concern us. Several of these concerns are detailed below. 

Section 10: Species Conservation Contract Agreements 

Section 10 of H.R. 3824 would create long-term "species conservation contract 
agreements." These provisions would require the Secretary to enter into these agree- 
ments in cases where a landowner presents a contract to the Secretary and the Sec- 
retary finds that the landowner owns the land or sufficiently controls the use of the 
land to ensure implementation of such an agreement. The Secretary would then be 
responsible for funding between 60 and 100 percent of the landowner's costs to im- 
plement conservation practices specified in the agreement. The payments have no 
matching requirement. 

We have concerns about the lack of flexibility under these provisions as well as 
the cost of implementing them. 

Section 13: Exceptions to Prohibitions 

Section 13 of H.R. 3824 includes a provision that allows a property owner to re- 
quest from the Secretary a written determination that a particular proposed use of 
the owner's property complies with section 9(a) of the Act. The provision provides 
that, if the Secretary does not provide a written answer within 90-days (subject to 
an extension that may be granted by the property owner), the Secretary is deemed 
to have determined that the proposed use complies with section 9(a) of the Act. 

We recognize the importance of stability and certainty for landowners, and the 
need to create incentives to encourage landowners to protect species habitat. How- 
ever, we have concerns with this section. We believe it could add significant addi- 
tional process to our implementation of the Act. In addition, in many cases the 90 
day deadline may not be adequate time to complete such a determination. Finally, 
while the Secretary may request an extension, it is not at all clear that an extension 
would be granted and, for those requests that result in "deemed decisions" that the 
use does not comply, the Secretary would be required to pay compensation under 
the provisions of Section 14 of H .R. 3824. 

Section 14: Private Property Conservation 

Section 14 of the legislation would establish a new conservation aid program for 
private property owners who receive determinations from the Secretary that pro- 
posed uses on the property would not comply with section 9 of the Act. Grants 
awarded under these provisions would have no matching requirement, and would 
be in an amount of no less than the fair market value of the proposed use. The pro- 
visions would require mandatory payments by the Secretary to a landowner if cer- 
tain criteria are met. 

As noted above, we recognize that successful protection of many fish and wildlife 
species depends significantly on cooperation of private landowners who manage the 
vast majority of habitat. The Department's Cooperative Conservation Initiative and 
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other programs are specifically designed to provide opportunities to partner with 
private landowners. In fact, we believe that if participation in these programs was 
taken to its logical zenith, they could eliminate the problem the Committee is seek- 
ing to address. 

We have concerns about the lack of flexibility under section 14 as well as the cost 
of implementing it. We are also concerned that the determination of fair market 
value lies with two interested parties— either the Secretary or the property owner. 
Finally, it is unclear from the language of the bill what, if any, property interest 
the United States is acquiring from the property owner after payment of fair market 
value. We are willing to work with the Committee to explore other ways to lessen 
potential burdens of the Act on private landowners. 

Conclusion 

Mr. Chairman, we realize that assembling this legislative package has been a 
monumental task, and we greatly appreciate your continued commitment to species 
conservation. I have presented here, in very summary fashion, some initial com- 
ments that we have identified in this bill. We look forward to working with the 
Committee as we move to strengthen and improve the Endangered Species Act. 


The Chairman. Thank you, Mr. Secretary. 

In your opinion, would repealing the current critical habitat re- 
quirement allow the Agency to utilize other existing conservation 
mechanisms listed in your testimony, such as listing Section 7 con- 
sultations, et cetera, to better provide for threatened and endan- 
gered species? 

Mr. Manson. Yes. 

The Chairman. Under current law, under the current implemen- 
tation of the Act, is it your opinion that critical habitat listings, the 
way that they're currently being done, lead to recovery? 

Mr. Manson. Currently, the way critical habitat— and it's impor- 
tant to understand that when we talk about critical habitat des- 
ignations, we're talking about a legal process as opposed to the ac- 
tual creation, enhancement or restoration of habitat on the ground 
that actually contributes to the recovery of species. We're talking 
about a process-laden activity that is driven by litigation more than 
anything else. And, in fact, we've noted over the years, as did the 
previous Administration, that it results in diversion of resources, 
both fiscal and personnel, from tasks that really contribute to re- 
covery of species. 

We have biologists testifying in court. We have biologists pre- 
paring declarations for use in court. We have resources being used 
to pay attorneys' fees and things of that nature instead of going 
into actual on-the-ground conservation efforts under the current 
scheme of designating critical habitat. 

The Chairman. If we look at the way it's working right now, 
you're familiar, obviously, with critical habitat listings on things 
like the red-legged frog 

Mr. Manson. Yes. 

The Chairman.— where the critical habitat map that was origi- 
nally released included subdivisions and places that were not crit- 
ical habitat or habitat that was necessary to recover a species. You 
contrast that with the proposed legislation that we have in front 
of us, where the habitat that is protected is directly related to a 
recovery plan. 

Under that scenario, would not an adopted recovery plan with 
specified habitat that is necessary for the recovery of that species— 
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would that— in your opinion, would that not work better in terms 
of working toward a recovery of that species? 

Mr. Manson. Yes, and I believe I've testified in this Committee 
to that effect before. 

The Chairman. In your testimony, you also acknowledge the im- 
portance of creating incentives for private landowners who protect 
habitat. This, I happen to believe, is one of the most important 
parts of the proposed legislation. 

You note that there are concerns with the 90-day deadline and 
potential burdens. However, you don't dispute the merit of pro- 
viding a written determination. In your opinion, what would be an 
acceptable timeframe for the Secretary to provide a written deter- 
mination? 

Mr. Manson. Well, if I may, Mr. Chairman, there are ways that 
the Fish and Wildlife Service could work with a private property 
owner to say, you know, here's something that would work and 
here's something that wouldn't work. In fact, in our Partners Pro- 
gram, that's something that goes on. In terms of a timeframe, 
that's something that I think we would have to spend some time 
working on. 

And I understand the need for certainty and the need for expedi- 
tious resolution of issues. I don't have an answer for that question 
right now as I sit here. But certainly there are ways that the Fish 
and Wildlife Service can work with private landowners, just as 
county extension agents and The Natural Resources Conservation 
Service and other agencies work with landowners and some of our 
folks do themselves in various programs to define activities that 
are acceptable and those that are not acceptable. 

The Chairman. Once a property owner enters into what has be- 
come the common practice of informal consultation, is there any- 
thing that requires Fish and Wildlife to ever give that property 
owner an answer under current law? 

Mr. Manson. Well, of course, informal consultation is usually a 
prelude to a formal consultation if we're talking under the Section 
7 process. And of course, the Federal action agency can request 
that formal consultation commence. And once that happens, then 
there are timeframes for that to go on. 

But if, in fact, a— if we're talking about a situation where there's 
an application for a Section 10 permit or there's just an informal 
request for advice for something of that nature, there are no time 
limits under current law or an informal request for advice by a pri- 
vate landowner. 

The Chairman. Recognizing the pivotal role that is played by pri- 
vate landowners, because they manage the vast majority of habitat, 
the Department's cooperative conservation initiative is not being 
taken to its logical zenith in that something else needs to be done. 

Noting that you don't dispute the merits of private property con- 
servation, in your opinion, would allowing a property owner to use 
a certified third-party appraiser answer that concern? 

Mr. Manson. That would answer the concern that we have spe- 
cifically about the fair market value issue, yes. 

The Chairman. Thank you. My time has expired. 

Mr. Rahall. 

Mr. Rahall. Thank you, Mr. Chairman. 
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J udge Manson, thank you for being with us today. And you raise 
an issue which I have had in mind in regard to the pending legisla- 
tion. Currently, the Interior Department has a Cooperative Con- 
servation Initiative which includes a landowner incentive program 
to provide incentives to private landowners to conserve sensitive 
species habitats which we've been discussing. 

There's also the private stewardship grants program where funds 
are provided to property owners to fund conservation actions for 
imperiled species on private lands. Additionally, the Department 
has a Challenge Cost Share Program and the Partners for the Fish 
and Wildlife Program both are well— both, as well, involving pri- 
vate property owners. 

We all know that the appropriations process is hard to come by 
these days. And at the same time, as I believe you noted, these pro- 
grams can achieve the same goal as what is being proposed by Sec- 
tion 14 of the pending legislation. 

Do you believe that we can afford a new, probably redundant 
program as envisioned by Section 14. And the issue of cost aside, 
is such a program necessary in light of the existing departmental 
programs in this area? 

Mr. Manson. That's a question, Mr. Rahall, that I'm afraid I 
don't have an answer for you as I sit here today. That's something 
that I would need to study a little more and consult with other ele- 
ments in the Administration. 

But certainly you— we're certainly in favor of, as Mr. Pombo sug- 
gested, carrying the cooperative conservation notion further, and 
we agree that it's not been taken to its logical zenith yet. 

Mr. Rahall. Well, although we are on a fast track to get this bill 
through the House, I'm sure it will not be quite as fast a track in 
the other body and we'll have time before a conference committee. 
So I'd appreciate it if the Department could get some more con- 
sultation and insight into this question. 

Mr. Manson. We certainly will. 

Mr. Rahall. A second question. No, I'm sorry; that's the only 
question I have. And I'd like, Mr. Chairman, to ask unanimous con- 
sent to yield the balance of my time to M r. M iller. 

The Chairman. Without objection. 

Mr. Miller. I thank the gentleman for yielding. 

And I thank you, Mr. Manson, for your testimony. You touched 
upon this in your testimony. 

On page 26 of the bill it says, nothing in the recovery plan shall 
be construed to establish regulatory requirements or otherwise to 
have the effect other than a nonbinding guidance except with re- 
spect to any program or project covered by the implementation 
agreement under this paragraph. 

What is the Department's position on the idea that the recovery 
plan in this instance would be nonbinding and non regulatory? 

Mr. Manson. Well, that's the current state of the law, that recov- 
ery plans are nonbinding and non regulatory. And the way that has 
worked out in practice is that recovery plans are given great def- 
erence by State agencies, by the Fish and Wildlife Service itself, 
and by other agencies that have to work with recovery plans. 
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It seems to me that just looking at the way the recovery planning 
process is set up here that it's liKely that that practice would con- 
tinue. 

Mr. Miller. Let me ask you, on the question that you also raise 
in your testimony, and that is the idea that a written proposal is 
submitted to the Secretary and the Secretary has 90 days in which 
to make a determination of whether or not that proposal con- 
stitutes a take. 

What is the Department's position on that? 

Mr. M ANSON. Well, as I said, there's no— understand, there's no 
formal Administration position on this. But we're very concerned 
about that particular provision, that implementation of that would 
be difficult, that it creates administrative difficulties in meeting 
that requirement, that it's somewhat inflexible, that 

Mr. Miller. The position is, or the point that you make in your 
testimony is that the Secretary, within that 90-day period, either 
makes a decision that this is a take and therefore would be re- 
quired to provide for compensation; or makes a decision that it's 
not a take, and that's the end of the process, and that's based upon 
the written submission by the requester, as stated in the bill. Is 
that correct? 

Mr. Manson. That's right. 

Mr. Miller. And no additional information can be— or no exten- 
sion can be extended to the Secretary to gather additional scientific 
evidence or whatever other kind of evidence if the requester does 
not go along with that. 

Mr. Manson. Well, it's certainly not clear. 

Mr. Miller. Well, it says that the requester may— the Secretary 
may request and the requester may agree to it or not. 

So it's in the hands of the requester? 

Mr. Manson. Right. And it's not clear that the requester need 
grant an extension. 

Mr. Miller. So if the Secretary asks for an extension to get addi- 
tional scientific evidence, or whatever kind of evidence, the re- 
quester can say. No, make the ruling in 90 days. 

Mr. Manson. And that would be a concern. 

Mr. Miller. That would be a concern, yeah. I'd assume that 
would be a concern because that would also set up the litigation 
of whether or not the Secretary may or may not have been arbi- 
trary in making a decision because the Secretary didn't have the 
information. 

Mr. Manson. That would be a concern, yes. 

Mr. Miller. So this proposal— and, again, there's no guidance in 
the bill at all of what that proposal contains. It can simply be, I 
want to build 250 condominiums on 300 acres, and if you don't let 
me do it, you have to compensate me or either tell me it's not a 
take, right? 

Mr. Manson. That's the way it would appear, yes. 

The Chairman. The gentleman's time has expired. 

Mr. Miller. Thank you. 

I thank the gentleman also for yielding me his time. 

The Chairman. Mr. Duncan. 

Mr. Duncan. Thank you very much, Mr. Chairman. And first, I 
want to welcome] udge Manson back here. He's been here before 
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us many times, and he always handles his very difficult job in a 
very intelligent, very sensitive way. 

I really don't have any questions. I just want to, first of all, com- 
mend the Chairman for what I regard as very common-sense legis- 
lation and commend the Chairman and his staff for all the hours 
and all the work they've put into this. 

The latest figures I have show that Tennessee has one of the 
highest numbers of endangered species on the list and so, as you 
can imagine, this is a big issue in my State. And everyone has read 
and heard horror stories of ridiculous rulings that have come out 
over the last many years. And these rulings and the way the law 
presently is always hits the hardest on the smallest of our land- 
owners. It hits the hardest on the small- and medium-size farmers, 
and the people that are least able to fight it. The big giants always 
seem to be able to get their way. 

But I think that what we're trying to do in this legislation is help 
what— I don't like to refer to it as "the little guy," out that's what 
I think most people understand or would refer to it as. And so I 
commend the Chairman. 

You know, the worst polluters in the world, the worst environ- 
mental protection in the world is in the Socialist and Communist 
countries. Only in the free market, free enterprise system can you 
generate the excess funds to do the good things for the environ- 
ment that all of us want done. And I think that anyone who ap- 
proaches this legislation with a truly open mind would call this a 
very moderate bill. In fact, in almost any country in the world, this 
legislation would be hailed as great environmental legislation. 

The United States has made greater progress in r^ard to envi- 
ronmental protection than any country in the world in the last 25 
or 30 or 40 years. Yet there are some, what I 'd regard as extremist 
groups, who can't seem to admit that we've made progress; and 
they always have to tell people, tell their members that— how bad 
everything is and how terrible a piece of legislation is. And I think 
it's probably more related to fund-raising than it is to actual con- 
cern about endangered species. 

But I thank you, Mr. Chairman, for yielding me this time. 

The Chairman. I appreciate the gentleman's comments, and I 
know that over the years he has worked extremely hard on this 
issue, and I appreciate his input into the legislation and to the 
Committee. 

I 'm going to recognize Mr. Miller under his own time. 

Mr. Miller. Thank you, Mr. Chairman. 

And thank you, j udge Mason— Manson, excuse me. On the ques- 
tion of fair market value, there's a provision here that fair market 
value must be paid for the affected portion of the property and that 
the owner shall establish the fair market value, and that that is 
a rebuttable presumption on behalf of the owner, what the owner 
establishes that fair market to be, and then further ambiguities on 
fair market value would be resolved in the favor the property 
owner. 

I can have some discussions about whether or not that's fair to 
the taxpayer in terms of setting up these presumptions. But, in any 
case, if that determination is made and fair market value is arrived 
at under that process, it says, "Funds available to the Secretary 
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that are not mandated by law shall be spent for other activities." 
so the Secretary will be mandated to pay these out of other funds 
available to the Secretary. It, in fact, says, "Any funds available to 
the Secretary that are not mandated by the law to be spent on 
other activities." 

The fact of the matter is, much of the spending of the Depart- 
ment of the I nterior is contained in the report language of the Ap- 
propriations Committee or under different arrangements that var- 
ious Members of Congress have made there. 

Can you comment on what funds you think would be available 
to the Secretary to pay these compensations under this provision? 

Mr. M ANSON. Well, I haven't had a chance to— I'd have to go 
back and sit down with the budget and go through that. I haven't 
had a chance to consider that particular issue. 

Mr. Miller. Does the Department— do you have a position, or 
the Department have a position, on whether or not these other 
funds in the Department should be readily available to pay these 
claims? 

Mr. M ANSON. That's something that we've not yet analyzed. 

Mr. Miller. Well, I think that would be important. A lot of us 
have interest in many other areas, whether it's the national park 
system or whether it's the BLM or these other lands and the stew- 
ardship of those lands and the funds that are available. And I 
think if this is sort of an indirect appropriation of those monies, we 
would want to know what the Secretary's position is and what the 
Department's position is, because it may also dramatically change 
the way people are going to have to legislate around here if, in fact, 
they think that some other use of that money is going to be made 
available for one purpose and then, in fact, it's commandeered for 
another purpose. 

Mr. Udall of Colorado. Would the gentleman yield? 

Mr. Miller. 

Mr. Miller. Yes, I do yield. 

Mr. Udall of Colorado. I know a lot of us on the Committee 
have been working on this whole issue of PILT funding, and it's 
been a bipartisan effort. I wonder if the Secretary would comment 
on whether these moneys might come out of the PILT moneys 
which are short-funded at this point in time already. 

Mr. M ANSON. I don't have a position on that at this time. 

Mr. Udall of Colorado. There is nothing on the bill that would 
prevent those moneys perhaps being directed into these landowner 
payments. 

Mr. M ANSON. I couldn't comment on that right now. 

Mr. Udall of Colorado. I think it's worth considering. 

I thank the gentleman for yielding. 

Mr. Miller. I thank you. 

The other question you raised is the— we now have different ar- 
rangements with landowners, and sometimes they work out in co- 
operation with State and Fish and Wildlife agencies and others 
about the use of those lands. You raised some concerns about the 
species conservation contract agreements that require the Sec- 
retary to enter into these agreements and then to fund those agree- 
ments. 

Could you elaborate on that? 
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Mr. Manson. Well, the concern that I have there— let me just 
move back to where I was on that particular issue. 

The concern there is that, as I said earlier, there's— I'm con- 
cerned about the cost of implementation there. It calls for 60 to 100 
percent of the landowner's costs in implementing the conservation 
practices there. There's a— there's no matching requirement there, 
particularly, and a lot of our grant— existing grant programs do 
have matching requirements. 

And those are concerns that I would categorize as not over- 
whelmingly significant, but they are concerns when you talk about 
grant programs. 

The Chairman. The gentleman's time has expired. 

Mr. Miller. Thank the gentleman. 

The Chairman. Mr. Gilchrest. 

Mr. Gilchrest. Thank you, Mr. Chairman. 

Welcome, Mr. Manson. It's been a long time since we've been to- 
gether on the Eastern Shore, Blackwater Refuge and other places, 
restoring habitat, planting bay grasses and so on. And I hope 
you're feeling well. 

Mr. Manson. I am, thank you. 

Mr. Gilchrest. That's wonderful. I have just one quick comment 
and three quick questions. The comment is looking at all the provi- 
sions in the legislation before us, to go back to the example, and 
there are thousands of examples, and this is not a major one by 
any stretch of the imagination. 

But it shows me, in this issue on the Sassafras River with the 
tiger beetle, that the present regulations in the present statute of 
ESA brought people together so that they could exchange informa- 
tion; Section 7 consultation worked, the scientific community elabo- 
rated and made a broader view of what the issue was, rather than 
just that bluff and just that beetle, to look at the whole ecosystem. 

And my concern is that some of the provisions in the present leg- 
islation that would reduce the potential for that kind of exchange 
of information, which brings that issue to a much broader success, 
would not work. The question I have, though, is— that's just my 
opinion, my strongly held opinion. 

In Section 8, Section 4(d), this deals with the present ESA 
threatened species and endangered species— the same for many dif- 
ferent circumstances, certainly for buying and selling, importing 
and exporting, et cetera, et cetera. It seems to me that Section 8, 
4(d), separates those two designations, so that the endangered 
species will receive the protection of Fish and Wildlife Service, but 
the threatened species, one species at a time, would have to be re- 
viewed and regulated to receive that protection. 

I 'd just like you to comment on that. 

Mr. Manson. Well, in fact it struck me as I read Section 8 of the 
bill, that what it does is it restates the existing Section 4(d), exist- 
ing Section 4 and then adds some caveats to existing Section 4(d). 

Under existing Section 4(d), threatened species are treated dif- 
ferently than endangered species. The prohibitions of Section 9, the 
take prohibitions of Section 9 do not apply under the current statu- 
tory language of existing Section 4(d). It's only by regulation adopt- 
ed some 25 years ago that the prohibitions of Section 9 apply to 
threatened species. 
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This provision, as i read it, in Section 4(d), existing Section 4(d), 
does ailow the Secretary, by reguiation, to appiy prohibitions of 
Section 9 to threatened species. And this Section, as i read it, puts 
some caveats on those r^uiations that wouid be adopted, it says 
that each reguiation pubiished under 4(d) wouid have to be accom- 
panied by a statement of reasons for appiying that particuiar prohi- 
bition. And then 

Mr. Gilchrest. if i couid interrupt just for a second, so you're 
reading number 2? 

Mr. M ANSON. Number 2, yes, sir. 

Mr. Gilchrest. Each reguiation pubiished under this subsection 
shaii be accompanied by a statement of the Secretary of the reason 
or reasons for appiying any particuiar prohibition to the threatened 
species. 

That's existing iaw? 

Mr. Manson. No, that wouid be new iaw. 

Mr. Gilchrest. Now, wouid that be cumbersome for the Sec- 
retary or the Fish and Wiidiife Service to do that for each par- 
ticuiar species? 

Mr. Manson. No, because, i wouidn't think so. As Section 4(d) 
works out in practice right now, individuai reguiations are pub- 
iished for— the prohibitions, when the effect of the existing 4(d) 
reguiation is relieved, we publish individual regulations. So this 
would be just doing it the other way around, in essence, so— and 
then three 

Mr. Gilchrest. I probably have 30 seconds. 

Well, I don't have any time left. I'll have to— well, we'll continue. 
I had some other questions about, does this in fact lessen the pro- 
tection for threatened species? 

Do threatened species under this bill, in your opinion, have less 
protection than existing law? 

Mr. Manson. Not under— no, not under the existing statute, no. 

Mr. Gilchrest. So the proposed statute before us did not reduce 
the protection for threatened species? 

Mr. Manson. Not from the existing statute, no, because the pro- 
tections that threatened species have under the existing statute are 
the same as they would have under this statute. Now the issue has 
to do with regulations and the nature of regulations adopted under 
the statute. 

Mr. Gilchrest. Thank you very much. 

Mr. Rahall. Mr. Chairman, may I speak very briefly out of 
order? 

The Chairman. Yes, Mr. Rahall. 

Mr. Rahall. I want to apologize to the next panel, to the 
Committee for having to leave. A higher power is calling me for a 
delegation meeting, that is, our senior Senator, Robert Byrd, so I 
do have to depart; and I want to express especially to the next 
panel and j amie Clark my appreciation for all of the work that she 
has put in on this issue over many, many years and especially dur- 
ing these consultation processes and these negotiations. 

I appreciate her invaluable help and I apologize for having to 
run. 

The Chairman. Thank you. 

Mr. Cardoza. 
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Mr. Cardoza. Thank you, Mr. Chairman. 

Mr. Manson, we've heard a number of times before that a sub- 
stantial amount of your budget is consumed in the litigation proc- 
ess, which hampers the ability for your agency to do sound science 
and actual restorations. Is that correct? 

Mr. Manson. Yes. We've testified in this Committee before about 
the issues, particularly with respect to critical habitat, the amount 
of money that we spend on litigation over critical habitat, in par- 
ticular, and how that diverts resources from other activities that 
we feel would contribute more to the conservation of species. 

Mr. Cardoza. In fact, when we were doing significant work on 
my particular area with the $1.67 million acres of rental pools for 
ferry shrimp and red-legged frog, when I talked to the folks that 
were in the process of that, and we criticized the fact that there 
were parking lots that were paved over that were included in the 
listings and all, it was told to me at that time that there was no 
money to buy current zoning maps because of the overextension of 
the budget. 

Mr. Manson. I don't recall the specific issue about zoning maps. 

Mr. Cardoza. I don't know the gentleman that told me that, but 
someone told me that. 

Do you have any idea, the amount of money that's being spent 
by your agency on litigation? 

Mr. Manson. I do. I don't have the figure with me right now, but 
we are currently involved in 35 active lawsuits, and complying with 
another 42 court orders; and with each of those court orders comes 
the payment of attorneys' fees as well. 

Mr. Cardoza. That's my point. Because it's my understanding 
that there are certain organizations that continuously, like a mill, 
just churn out these lawsuits, and then because of the way the law 
is written, they get compensation that continues to fund their ac- 
tivities because they are churning out these suits. 

Would that be a fair characterization of your experience? 

Mr. Manson. I would say that we see the same plaintiffs over 
and over and over again. 

Mr. Cardoza. Thank you. In your opinion, you mentioned to Mr. 
Pombo, I believe, or in response to Mr. Rahall that you had some 
concerns about the time line portion of getting the answer back to 
the landowner. 

Mr. Manson. Yes. 

Mr. Cardoza. I have conflicts in both areas. I believe the land- 
owner deserves a timely answer, and as well, I am concerned that 
we've enough time to do the science that Mr. Walden has said that 
we need do in some of these areas. 

How do we reconcile that in the best way that— I know you 
haven't had a long time to think about this, but do you have any 
opinions about what would be the best way to reconcile this? Be- 
cause the Committee is going to have to deal with that issue. 

Mr. Manson. Right, I see the tension there and I agree that 
that's an issue. I also agree that landowners deserve timely an- 
swers to any issues that they bring. Any citizen deserves a timely 
answer to issues they bring in front of the government. And in this 
area, in particular, landowners deserve timely answers because 
things that they are doing on the land are time sensitive, whether 
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it's farming or ranching or development or whatever it is; those are 
all time-sensitive activities. 

And I think my concern is not so much that we've time to do the 
science, because I think that in most cases the science is done for 
those kinds of questions that would be asked. My concern is more 
on the administrative side of getting those things done and having 
the resources to respond responsibly and timely in an administra- 
tive fashion. If we do some of these other things that are being 
talked about, we may, in fact, have some of those resources freed 
up to do some of those things. 

Mr. Cardoza. Thank you. In my area there is a community of 
Newman and there's a creek called Orestimba. And the community 
was unable to clear the creek when it had been maintained for a 
number of years because of something called the elderberry bark 
beetle. And the community flooded, I believe it was three times in 
about a 10-year period, for lack of the ability to clear that beetle. 

So what we're talking about, oftentimes— it's often pitted as de- 
velopers against the environment. But, in reality, this channel that 
was creat^ to divert the water away from the community to keep 
it from flooding was then overgrown by a shrub that enhanced the 
habitat for elderberry bark beetle. They then go into that area. And 
it wasn't developers, but it was really a vulnerable community who 
was trying to gain protection there. 

How often do you see these kinds of situations, the real-life situa- 
tions not being development, but being— trying to protect our citi- 
zens, somewhat maybe like the hurricane that we just experienced 
or other things? 

Mr. Manson. Well, that's much like the situation we had with 
trying to keep our forests healthy. There are a number of situations 
like that. It's not all about building and development. But there are 
situations where work has to be done on the land and the issues 
come down to very similar things such as you described. And that 
happens not only in California, but across the country. 

Mr. Cardoza. I have one additional question, sir. 

Clearly, there are issues that we still need to correct. This is 
early legislation that has some technical corrections and glitches 
that are still in it. But from your perspective as the person who im- 
plements the current law and would have to implement this law, 
do you see— we're hearing terms, "eviscerate the environment" and 
"devastating consequences to the world as we know it." from your 
perspective, as the regulator who would have to oversee this law 
versus current law, which do you think might work better in real 
practice? 

Mr. Manson. Well, on the provisions that I have commented on, 
aside from the ones that we have concerns about, I think that these 
are reasonable approaches and workable ones. 

Mr. Cardoza. Thank you, sir. 

The Chairman. Mrs. Cubin. 

Mrs. Cubin. Thank you, Mr. Chairman. 

And thank you, J udge, for being here. We really do appreciate all 
the cooperation that you always give us. 

One of the major goals of this legislation, as you know, is to en- 
sure the utilization of the best available scientific data when list- 
ing, downgrading or delisting a species under the ESA. This bill 
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grants the Secretary a fair amount of flexibility in determining 
within 1 year r^ulations to help determine what constitutes best- 
available scientific data. 

So what currently underused, underutilized data sources, such as 
local governments and so on, impact studies, do you foresee that 
the Secretary would be able to use to include within the new regu- 
lations? 

Mr. Manson. Well, you mentioned State agencies, for example. 
We have made an effort to recognize that State agencies are reposi- 
tories of great scientific knowl^ge, particularly about their areas. 
We continue to try to strengthen our cooperative relationships with 
academic institutions, particular natural States where there is a 
great connection to the land and to endangered species issues, par- 
ticularly in the West. 

And I 'm sure there are others. Those are several that come to 
mind right off the bat. 

Mrs. CuBiN. Thank you. 

According to Fish and Wildlife Service, only 10 out of the 1,264 
listed species or listed and threatened species have been recovered, 
while I think it's 24 have gone extinct. And I wonder if you'd agree 
that poorly defined recovery plans played a significant role in what 
I consider to be, frankly, an embarrassing rate of less than 1 per- 
cent recovery. 

Mr. Manson. Well, in some cases, that certainly may have con- 
tributed. The fact is that we have a lot of species that don't have 
recovery plans. We have species that have been on the list for years 
or decades in some cases for which there are no recovery plans, and 
that I think is a shame, and we have not done a good job focusing 
on recovery. 

Mrs. CuBiN. So, how do you foresee the recovery plan require- 
ments included in this legislation assisting the Department in 
working with individual State governments to manage the recovery 
process of the ESA listed species? 

Mr. Manson. Well, if these provisions became law, there are 
time limits on getting recovery plans done. There are requirements 
that we adopt regulations to define the recovery process. And I 
would, without prejudging how that would come out, but we made 
it in this Administration an important element of our program to 
work with States. And in various regions of the Fish and Wildlife 
Service, although not in all regions, the Service has made States 
an important part of the recovery planning process, and I imagine 
that that is something that would likely turn up in regulation. 

Mrs. CuBiN. I don't have anything further. 

Thank you very much, j udge. 

The Chairman. Thank you. 

Mr. Abercrombie. 

Mr. Abercrombie. Thank you, Mr. Chairman. 

Mr. Secretary, thank you. I realize you are in a difficult position, 
having just received the bill, you know, a day or so ago. But you 
are aware of some of the discussions that have been going on, and 
I appreciate and you can appreciate our difficulty, too. Some of our 
questions may seem a bit abstract because we are trying to figure 
out what we do with, all scientific information versus best. And we 
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have— you know, where individual words become very important, 
so we are going to look at those kinds of things. 

But you did say in your testimony you had some general observa- 
tions, and that's what I'd like to concentrate on here a little, a little 
bit of the philosophy. 

So you understand my position, I think a lot of this can be— a 
lot of the confrontation that's taking place, a lot of the 35 active 
lawsuits and the 42 court orders might be obviated, actually put to 
the side if we could agree on compensation, on the question of com- 
pensation for the taking of land. Not even getting into a real argu- 
ment about what constitutes a taking, because that's always 
subject— that's been subject to court decisions from the time of the 
revolution as to what constitutes— in fact, there's a big argument 
right now, is there not, across the country about whether land can 
be taken for a public use or a private use. 

So I'm not really concerned about pejorative examples like 2,000 
acres is going to be developed and the Service allows them to do 
it. I don't know about the rest of the country, I just asked Mr. 
Cardoza about California, but I can tell you, in Hawaii, the Fish 
and Wildlife Service doesn't make zoning decisions. It doesn't make 
a decision about whether somebody is going to put houses on land, 
that kind of thing. That's up to our county council and zoning 
boards and all kinds of things like that. So I think that's a shim- 
mer; I don't think that that's a real issue. 

The question I have for you, and my reaction to your answer 
was— I thought it was a little vague. I understand. But philosophi- 
cally, doesn't the Bush Administration support paying compensa- 
tion to property owners if the government deems it in the public 
interest to take land? 

Mr. Manson. Philosophically, we do support paying compensa- 
tion to landowners whose land 

Mr. Abercrombie. If we could just get that on the record, I think 
we'll be a long way down the road. Now, you don't have to go back 
now and have Karl Rove down and beat on your head and say: 
What did you do? I am just— I wrote a little note to myself, fair 
market value; is the Administration prepared to support this? And 
that is— if we can get that far, then we can wrestle with this legis- 
latively as to how to make that work. 

What I mean by fair market value: Supposing you've got land. 
You know, all of us are going to decide a lot of our position on the 
basis of where we are locally anyway. Right? Because that's who 
you have to answer to electorally. The fact that somebody wants to 
develop land for housing, we've got a situation like that in my dis- 
trict right now, it doesn't mean it's going to happen. The fair mar- 
ket value isn't based on highest and best use necessarily; that 
would be something we'd have to get squared away in our legisla- 
tion here. Because highest and best use, you can put all kinds of 
implications into that as to what the profitability might be. That 
presumes financing is there and all the rest of it. But if you are 
doing fair market value and land was presently, say, in conserva- 
tion or in agriculture, that's how you would make your judgment. 
Wouldn't you think? Is that a fair assessment? 

Mr. Manson. That's a fair assessment. 
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Mr. Abercrombie. Or should we make that— maybe the better 
question to you is: Should we make that clear in the legislation as 
to what we're talking about when we talk about compensation? 

Mr. Manson. Well, there are a lot of ways to skin the compensa- 
tion cat, so to speak. 

Mr. Abercrombie. And I was going to suggest to you, we could 
do things I ike tax credits. We could do things like bonds. You know, 
it doesn't necessarily mean that you're going to have to come up 
with, I mean, the final legislation. 

Mr. Miller. Would the gentleman yield? 

Mr. Abercrombie. Sure. 

Mr. Miller. I think this is kind of— you are at a central point 
in this legislation. It says that it would be the fair market value 
of the foregone use of the affected portion of the property. So in the 
scheme of things, the best thing I could do as a landowner, if I 
want to build— and this is not unusual in the central valley. I want 
to develop 2,000 lots. I just want to develop 2,000 lots. That's prob- 
ably going to be ruled as a take. Now, irrespective of what happens 
later in the zoning process when I go through the county, I go 
through all the rest of that. So, instead of 2,000 lots, I end up with 
1,500 lots. But the take's already been established, and the theory 
is that I've foregone those 500 lots. It doesn't say whether I was 
able to get those 500 lots based upon— so, and that is established 
by the landowner. 

Mr. Abercrombie. Can I take back my time? I understand. 
That's why I raise the issue. I think we need to come to grips with 
that, as to what we mean by taking and the definition. I am not 
sophisticated enough in legal terminolpgy at this stage to know 
whether or not what Mr. Miller just cited means that somebody 
could say, well, 10 years from now, I expect to be putting in 2,000 
house lots down here, whatever it is, even though that may be 
something that has to go through six or seven different zoning 
hoops and county councils and all the rest of it. It may never hap- 
pen. So we need to come to grips with that. That's really my point. 
We need to make clear in this legislation what we mean by fair 
market value if we have some question as is indicated here as to 
whether that could be taken advantage of in some adverse way. 
That's up to us to do that in the legislation. Right? 

Mr. Manson. I think that's an issue that we're concerned about. 

Mr. Abercrombie. OK. But philosophically though. 

Mr. Manson. Philosophically, we're not opposed. 

Mr. Abercrombie. We're not opposed to trying to reconcile the 
legitimate, as defined by legislation 

Mr. Manson. Right. 

Mr. Abercrombie. A legitimate interest of landowners and those 
who see a threatened or endangered species in connection with that 
land. 

Mr. Manson. Absolutely, we're not opposed to the notion of pay- 
ing compensation to landowners whose land is taken by the govern- 
ment for what is a public use. 

Mr. Abercrombie. Now, one other question. My time is up. But 
I think we need to explore this 90-day question as to whether that's 
sufficient time, really, to do this in the wake of trying to 
understand what is best available scientific evidence and so on. We 
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will have to explore that at another point, Mr. Chairman. Thank 
you. 

The Chairman. I thank the gentleman. 

Mr. Walden. 

Mr. Walden. Thank you very much, Mr. Chairman. 

J udge, a couple of questions. When you appeared before our 
Committee a year or two ago on the legislation— required inde- 
pendent peer review of the science legislation I had, I know you ex- 
pressed some reservations about that bill at that time. You've had 
a chance to read through these provisions, I would assume. Have 
the concerns that you raised at that time been addressed by the 
language in this legislation? 

Mr. Man SON. I believe so. 

Mr. Walden. Are you comfortable with the scientific data 
requirements that are written into this proposal? 

Mr. Man SON. I can say I 'm comfortable with those. 

Mr. Walden. Thank you. 

Second, I want to get to the issue Mr. Abercrombie and Mr. Mil- 
ler both raised, because I think it is— and I like the way that you 
got at this issue. Because I believe that if the government comes 
in and tells you, you can't use your property, then it's a public in- 
terest and the public needs to step up and help compensation so 
that all the burden isn't on the private property owner. And I 'm not 
a lawyer, but you are. Help me understand this. Because when you 
are talking fair market value, doesn't that really mean that I can't 
come to you with some speculative venture that would never be al- 
lowed under State or local laws and come to the Federal Govern- 
ment and say, hey, I want to do 2,000 condo units and you don't 
want me to do any, so therefore you've got to pay me for the loss; 
when in fact maybe the local zoning or State laws would never 
have allowed you to do 2,000 units? You'd still have to meet what- 
ever the local zoning and State laws were. Right? 

Mr. Manson. Well, you certainly would have to, as I understand 
the bill as written, it talks about foregone use. And you would have 
to show that was— I would imagine you would have to show it was 
a use that you could actually have foregone. 

Mr. Walden. Exactly. And to do something other than that, 
wouldn't that verge on fraud? Wouldn't it be a fraudulent claim to 
the government to come to the Federal Government and say, I was 
going to do 2,000 units because that's what I want to do. Oh, by 
the way, the local governments never would have allowed me to do 
it, but that's beside the point. 

Mr. Manson. It certainly would not be a valid claim, I would 
think. 

Mr. Abercrombie. Would the gentleman yield 10 seconds on 
that? 

Mr. Walden. Sure. 

Mr. Abercrombie. Mr. Secretary, can you define in the context 
of Mr. Walden's question what you understand the phrase "fore- 
gone use" to mean in the context of this bill? 

Mr. Manson. Well, it would seem to me just by looking at the 
plain meaning, and I'm making an assumption here, that it would 
mean a use that one could legally and feasibly have accomplished 
and not something that one wished one might have done. 
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Mr. Walden. And then let me— if that got to your point, Mr. 
Abercrombie, then let me go to the next stage. This isn't some rad- 
ical concept of compensation. Don't we do this very thing when we 
run a highway through somebody's ranch? 

Mr. Man SON. Well, through a condemnation process. 

Mr. Walden. Right. But then we establish a fair market value 
process. That's the piece I 'm getting at. 

Mr. Manson. Well, and that's true. And my concern was that the 
fair market value provisions as written in this bill don't seem to 
conform with any usual processes that are known and used in 
those situations. The provisions seem to suggest that the land- 
owner could establish a fair market value himself or herself. And 
there are accepted systems and means of doing that, and those did 
not seem to appear in this particular bill. 

Mr. Walden. Your suggestions are very helpful, because we want 
to get it right. We don't want to have a blank check to anybody 
that just wants to say, well, my property is worth a gazillion 
dollars. 

I have a question for you on the jeopardy language in the bill, 
and I hope you've had a chance to look at that. In your personal 
opinion, do you think that the jeopardy standard in the bill would 
apply to currently ongoing F^eral projects? And, if so, do you 
think that would trigger a reconsultation of all of them that are in 
the works? 

Mr. Manson. I think there's a question about that. I think that 
that is a— that that is an arguable proposition. And so there's— 
that would be of concern I think to those who are involved in situa- 
tions where they've got ongoing projects. 

Mr. Walden. And finally, a broader ESA question. Doesn't the 
language of the ESA prohibit the killing, harassing of species that 
are on the list? 

Mr. Manson. Section 9 does, yes. 

Mr. Walden. Why then, for example, the wild Chinook Snake 
River salmon, why are they allowed to be harvested out in the 
ocean? Why is that not a violation of the ESA? 

Mr. Manson. That, of course, is something that is under the ju- 
risdiction of NOAA. And as I understand it, they have a 4-D rule 
for commercial harvest. 

Mr. Walden. That allows the harvest of a species that is threat- 
ened with extinction? Is there anything in your jurisdiction where 
you allow the harvest of any species that is either endangered or 
threatened? 

Mr. Manson. Well, we don't have species that are of commercial 
value, so we don't have things that are harvested. 

Mr. Walden. Well, how about sport value? 

Mr. Manson. We do have species that are allowed to be taken 
for sport fishing purposes. 

Mr. Walden. This whole concept bothers me. When you look at 
the amount of money and effort we put into recovering a species, 
and yet there are some, because of outside political pressures, 
whether it's sporting or commercial or whatever, we allow to be 
harvested. 

Mr. Manson. Well, the theory of, at least in the case of species 
under the jurisdiction of the Interior Department, that are allowed 



46 


to be taken for sport fishing purposes is a limited number of 
species. The theory is that the sport fishing does not— is not some- 
thing that contributes to the threat to the species. 

Mr. Walden. Thank you. 

The Chairman. Mr. Inslee. 

Mr. Inslee. Thank you, Mr. Chair. 

J udge, some have suggested that we need to change this Act be- 
cause the Act is flawed. Some have suggested that the executive 
branch of the Federal Government is flawed, that it has not com- 
plied with its statutory obligation to the American people to recover 
these species. So I'm going to ask you some questions about that, 
of that nature. 

During the Clinton Administration, the American people had 521 
species that were listed for protection. During the first 4 years of 
the first President Bush's Administration, 234 species were pro- 
tected for the American people. Can you tell us the number of 
species that have been protected by listing during your Administra- 
tion that were not required by court order or lawsuit or citizen 
petition? I n other words, you weren't forced to do it. 

Mr. Manson. Well, first of all, citizen petition is the usual way 
that species get on the list. As to those that have been listed other 
than by court order, I think the number is probably less than five. 

Mr. Inslee. Well, less than five. 

Mr. Manson. Yes. 

Mr. Inslee. I want to make sure I understand that. Clinton Ad- 
ministration, 521 species protected for the American people. The 
first Bush Administration, 234. The second Bush Administration, 5 
or less. And if you'd count 

Mr. Manson. I'm talking about court order. 

Mr. Inslee. Zero. Now, does this in all fairness— we can assume 
that, all of a sudden, species didn't get healthy with the election 
in 2000, can we? There is not some biological thing that suggests 
that these species are no longer suffering. Is that a fair statement? 

Mr. Manson. I think it's fair to say that there is no correlation 
between a Presidential term and the health of species, yes. 

Mr. Inslee. Unfortunately, that seems to be the case. What then 
explains, if the biology indicates that we continue to have increas- 
ing numbers of species under stress, and this compliance with the 
law during the first Bush Administration and the second Bush Ad- 
ministration, now we see this precipitous drop to almost zero, al- 
most zero protection of these species for the American people, how 
do you explain that? 

Mr. Manson. Well, first of all, when I say— my answer to your 
question was the number listed other than by court order. That's 
an important thing to understand. There were a number of species 
listed by court order in both of the two previous Administrations 
that you listed. 

Second of all, we have taken an approach that avoids listing to 
some extent by focusing on the creation and restoration and en- 
hancement of habitat. And you heard several members of the 
Committee mention the sage grouse, and there are other examples, 
where we determined that listing was not required because of 
efforts to restore and enhance and protect habitat that reduced 
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threats below the level necessary to find that listing was war- 
ranted. 

The other factor is that the fact that we have so many petitions 
for— we have so many court orders, as I've testifi^ in this 
Committee before, that we do very little discretionary work. 

Mr. Inslee. So I guess what you're saying then is that this Bush 
Administration is doing it right by not listing species for protection, 
and the first Bush Administration did it wrong by listing species 
for protection when they listed 234. Is that kind of what we under- 
stood? 

Mr. M ANSON. I 'm saying we are doing it differently. 

Mr. Inslee. That is certainly the case. You are doing it dif- 
ferently. 

Let me ask you about critical habitat. You came before this 
Committee in April, I believe, of 2004. And at that time, you said 
that there had been some legislation amending the Act, and you 
said, quote: Later this week, this draft critical habitat guidance 
will be finalized, and the Service will b^in applying it, close quote. 
And that was referring to a critical habitat guidance that has been 
missing from your agency for years that prevented critical habitat 
from being designated, which was one reason for the difficulty of 
recovering these species. Your agency didn't have guidance to your 
employees how to designate critical habitat, and you were right- 
fully criticized for over a year about that and you refused to act. 
And then, in April 2004, you came to our Committee and said you 
were going to do it that week. Has that been done? 

Mr. M ANSON. Well, we have not done formal guidance. 

Mr. Inslee. I guess, the answer— excuse me. Go ahead. I don't 
want to interrupt. 

Mr. M ANSON. What we have done is we have done informal guid- 
ance, and we continue to develop that informal guidance as we go 
along. And the fact is that field offices get guidance constantly on 
how to do critical habitat. 

Mr. Inslee. Well, J udge, we're talking about what I would char- 
acterize as euthanizing the Endangered Species Act, thereby re- 
moving and stripping the Federal Government of the ability to pro- 
tect critical habitat and statutorily removing that very important 
tool to protect these species. People have criticized the Federal 
Government saying, well, this system is messed up about designa- 
tion of critical habitat. And it is. And the reason is, is that your 
agency under your leadership has abysmally failed to give guidance 
to your employees about how to designate critical habitat. And you 
came to us, these people right here. Republicans and Democrats, 
when we justifiably criticized your failure in that regard, and you 
told us you were going to do it that week. It's been over a year now. 
Now, are you telling us now that what you said in April was just 
false? Or have you now concluded that it's not important, this is 
not an important issue enough to give guidance to your employees? 
Which is it? 

Mr. Manson. Neither one. We actually decided to take a dif- 
ferent approach to critical habitat guidance as we got more and 
more court decisions about critical habitat, and so we have taken 
the approach of giving informal guidance to the field offices, and 
that's what we've done. 
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The Chairman. The gentleman's time has expired. 

Mr. Inslee. Thank you. 

The Chairman. Miss McM orris? Pass. 

I did want to move to the next panel. If anybody had one addi- 
tional question that they would like to ask J udge Manson before 
we excuse him. 

Mr. Udall of New Mexico. Mr. Chairman. 

The Chai rm an . I 'm sorry. 

Mr. Udall of New Mexico. There's some here that haven't 

The Chairman. I'm sorry. Mr. Udall. 

Mr. Udall of New Mexico. And then Ms. McMorris hasn't and 
then I think Mark Udall hasn't. Thank you. 

J ust to be really clear about, Mr. Secretary— fi rst of all, let me 
thank you for your testimony here today. I wish that you had had 
a real opportunity to study this bill and analyze it and be able to 
take a position, because the unfortunate thing today with this rock- 
et docket we have going on here is that when the crucial questions 
have been before us, you have made statements. Mr. Miller asked 
about the 90 days notice, and you said that's a concern. You were 
asked on the appropriations for Section 14. Well, we haven't had 
a chance to consider it. No, we haven't had a chance to analyze it. 

I n your testimony, your written testimony, you say: We haven't had 
a sufficient time to fully analyze the legislation or to develop a for- 
mal Administration position on the bill. After we've had more time 
to review the bill, we'll be happy to fully discuss its provisions with 
the Committee. 

This is— you are not going to have a chance to discuss it with the 
Committee. We're marking it up tomorrow, we are sending it on to 
the House Floor. Does that concern you at all? Wouldn't you like— 
you're the— you are the expert. You are the— and the experts below 
you. We are not going to get to hear from any of the scientists, we 
are not going to have the opportunity to hear from any of the peo- 
ple that really know this in your agency, and we're moving forward 
on this rocket docket to hear the bill today, mark it up tomorrow, 
and send it on to the House. Does that concern you at all? 

Mr. Manson. Well, certainly it's always nice to have the luxury 
of time. But sometimes it doesn't work that way, and I understand 
that. 

Mr. Udall of New Mexico. So it doesn't concern you, that 
sounds like. You as the— you're the representative of the experts in 
the government that know and understand the Endangered Species 
Act, and you have really been cut out of the process. And that 
doesn't bother you at all? 

Mr. Manson. If the Congress chooses to pass this bill, then we 
will make it— we will do our utmost to work with the Committee 
and make it work. 

Mr. Udall of New Mexico. But you think that's a wise course, 
to not listen to the people that are under you that have the exper- 
tise? 

Mr. Manson. It's not up to me to make judgments about the 
congressional 

The Chairman. Would the gentleman yield? 

Mr. Udall of New Mexico. I would like to address the Chair- 
man. I think that this is an extraordinary procedure where we 
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aren't able to actually hear from the agency. And I would just ask 
the Chairman to delay this rocket docket we're on and give us the 
opportunity to hear from the Administration fully on this bill. And 
I would just respectfully make that request to the Chairman, and 
I would nope that some of my colleagues would join me in that re- 
quest. And at this time, I will yield to the Chairman. 

The Chairman. I appreciate the gentleman yielding. Over the 
last couple of congresses, we've had over 45 hearings on the Endan- 
gered Species Act where we have heard from the Administration, 
from any and every outside group that anybody could dream up to 
testify on the Endangered Species Act. It's not like this is a new 
issue. I realize that this is a new bill, and there are issues that we 
need to work out, and I 'm continuing to work with members in the 
minority and the majority on what their issues are. But this is not 
a new issue. And the gentleman has sat through hours and hours 
and hours of testimony and discussion on the Endangered Species 
Act. So to try to act like this is something that we haven't fully vet- 
ted and it has not been before this Committee, I think, is a little 
bit more than disingenuous. 

Mr. Miller. Would the gentleman yield? 

Mr. Udall of New Mexico. I will yield 

Mr. Miller, j ust on that point. I don't think this is about point- 
ing fingers. I 've been here 31 years, I 've sat through a zillion hours 
on the Endangered Species Act. But we are now down to the bill, 
and I think the question is really the airing of the bill. And it's not 
about good faith or any of that, it's that we're now down to what 
will become the law. And I think it's important that people have 
an opportunity to comment on that, whether they're Members of 
Congress or they're outside organizations. I think that's the point 
that we're trying to make. Not to delay this, not to push this to the 
next Congress. You know, I differ with some of my colleagues on 
this side and with many in the environmental community on this 
idea. I don't think that you can ever get it right. I suspect the in- 
formal guidances you're giving as to how to stay out of a lawsuit, 
not how to protect a species, it's just that more or that's the concern 
there because you are trying to weave your way through the courts. 
And I think that if we could deal in a proper fashion with critical 
habitat, we could probably erase 70 percent of the delays, the bu- 
reaucracy, all the problems, the lawsuits and the litigation and all 
the rest of that. And so this law becomes very important because 
it goes right to the issue of critical habitat. The question is, has 
this been properly balanced? And I don't say that, again, accusing 
people of intentions or bad faith, but we are now down to that 
point; we have sort of broken the dam here to talk about critical 
habitat. I think it's very important that we do that. So when we're 
talking about time to get this right, it's not that we are going to 
end up in agreement or consensus, but there may be, as I've seen 
I think already Mr. Manson's testimony already, there are some 
things that we have to rethink in terms of how this bill will in fact 
operate. 

The Chairman. I 'm going to give Mr. Udall an additional minute 
because we burned his time. 

Mr. Udall of New Mexico. Mr. Chairman, and Mr. Miller said 
it very well. I would just like to say it, maybe, a little bit 
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differently. I think that this is a— this piece of legislation which 
with the way it's moving now is headed for the Floor very, very 
quickly and being marked up within the next day or so. It's 74 
pages of new information. It has the possibility of passing the 
House. Your party's in the majority. It looks like it has support. It 
seems to me that we're rushing to judgment here. We should have 
the opportunity to at least hear from the Administration. They are 
the ones that have administered this law. They've got the experts. 
They've got the scientists. And I do it with no intent of delay. I just 
think we could— I'm sure that Mr. Manson within a week or so 
would be able to come back and tell us his formal position on what 
all these provisions are and us have the opportunity to question 
him. So I would just renew that request. 

I also have several other questions of Mr. Manson, and I think 
others on this side do also, so I would like to have another round. 

I hate the idea of keeping this other panel waiting, but I would like 
that opportunity. Thank you, Mr. Chairman. 

The Chairman. I recognize the other Mr. Udall. 

Mr. Udall of Colorado. Thank you, Mr. Chairman. 

j udge Manson, I'd like to go back to section 8 of the bill. I'm con- 
cerned that perhaps we left my friend and colleague, Mr. Gilchrest, 
with the wrong impression about section 8. And starting at the top 
of page 15, as I read it, the first three lines on that page would 
repeal part of what's now Section 4(d) of the Act itself. And if I 
could, I want to read to you the part of the current law that would 
be repealed: Whenever any species is listed as a threatened species 
pursuant to subsection C of this section, the Secretary shall issue 
such regulations as he deems necessary and advisable to provide 
for the conservation of such species. 

So, in that context, isn't it true that section 8 would eliminate 
the current requirement that steps be taken to conserve a threat- 
ened species? 

Mr. Manson. The wording is different. The effect, I think, is not 
necessarily to eliminate the requirement or the ability of the Sec- 
retary to issue regulations to conserve threatened species. I think, 
it seems to me, the aim of it is at the section 9 prohibitions. 

Mr. Udall of Colorado. I think you've focused on a key ques- 
tion, and piggy backing what Mr. Udall from New Mexico visited 
with you about and we just discussed in Committee. As lawmakers, 
whenever you see a shall versus a may, of course it draws your at- 
tention. And in your proposed section of the legislation in this, it 
reads: The Secretary may by regulation published on or after the 
date of publication. Current law says shall. And this is why, again, 

I think it's so important to have additional opportunities to give 
the Department of the Interior a chance to understand what this 
may or may not involve. 

If I could just, moving to another point, and then I want to yield 
to my friend from California, Mr. Miller, if I have time remaining. 
Mr. Walden made the point about foregone use. And the bill doesn't 
define foregone use. Would it be helpful to have a definition in this 
proposed legislation when it comes to the concept of foregone use? 

Mr. Manson. In legislation, generally, it's frequently helpful to 
have definitions. I don't know that— I don't know in this instance 
that we could come up with a definition of foregone use that's any 
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more specific than the plain meaning of foregone use. And, if so, 
it would have to be one that relates to the term foregone use as 
would be generally understood with respect to compensation and 
condemnation and those sorts of considerations generally. 

Mr. Udall of Colorado. It sounds like that's as close to a yes 
as I 'm going to get from you. 

Mr. Manson. I think it is. 

Mr. Udall of Colorado. I would like to yield to my colleague 
from California, Mr. Miller. 

Mr. Miller. I thank the gentleman for yielding. And I don't 
think there's much time on your clock, but let me see. And I hope 
we do have a second round because I have a question on compensa- 
tion. 

But the point that Mr. Udall just raised with you on the protec- 
tive regulations, section 8, the fact of the matter is that first sen- 
tence that is being stricken from the law, I think you unintention- 
ally misspoke when you said it's just a question of regulations. The 
law requires the Secretary to provide for the conservation of such 
species as he or she determines for the conservation. We don't— we 
are not all in agreement here on the ESA. But that is clearly a dif- 
ferent approach in terms of providing for that conservation of the 
species early on that is threatened as opposed to what may or may 
not take place if the Secretary so desires under the bill as it's writ- 
ten, and it's a very fundamentally different approach. It's sort of 
like mitigation before the hurricanes to fix the levees so you don't 
have to recover the city that's flooded. If you deal with threatened 
species and you provide for the conservation of species, you may be 
able to tread more lightly on private property owners in the consid- 
eration as that species is drawn into consideration in the path of 
timber, mining development or what have you. So it's a very dif- 
ferent and I think fundamental change to the core integrity of the 
Endangered Species Act. 

And I just want to point out, that's a matter of statute, not a 
matter of regulation. It was a decision by the Congress that in fact 
the threatened species should have their conservation provided for 
in this instance. So I don't think it's just, well, the Secretary may 
do it. The Secretary shall do it and shall provide for the conserva- 
tion. There's nothing in the bill at the moment that would suggest 
that the conservation has to be key to that. 

Mr. Udall of Colorado. I think you have to look historically at 
how it's been done. And historically, what happened with Section 
4(d) was, about 25 years ago or so, a regulation that 

Mr. Miller. I understand that. That regulation has been very 
controversial. But the question of whether you want to amend that 
regulation is one thing, and whether you have to amend it in com- 
pliance with the law as is currently written or you want to do 
something else under the bill. And you may want to do that, and 
that's my point. I just think we just have to recognize, as Mr. Udall 
did, this is a fundamental change in the direction of the Endan- 
gered Species Act with respect to threatened species and the con- 
servation of those species. Again, I'm not asking you to agree with 
me on the intent or what you want to do, but that's what that sec- 
tion of the law that is being repealed in this Act requires for 
threatened species. 
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I thank the gentleman for yielding me his time. And, Mr. Chair- 
man, I would join in the request that we have a second round with 
Mr. Manson,J udgeManson. 

The Chairman. Mr. Costa. 

Mr. Costa. Thank you very much, Mr. Chairman. 

I think it's important that the recommendations that J udge Man- 
son made in his comments in his opening statement we consider. 
And I also would like to weigh in and looking at creating flexibility 
as it relates to the comment period. I think 90 days creates all 
sorts of new issues and flexibility, and that particular area as was 
commented on earlier, I think, is something that needs to be ad- 
dressed in the bill. 

I would like to— J udge Manson, it's good to see you. It's been 
some time. 

Mr. Manson. Yes. 

M r. Costa. I n a previous life for both of us, we worked on a num- 
ber of issues in California. And I'd like to ask you a question as 
it relates to that on this measure that we're considering on the 
issue of incidental takes. And I'm not sure if we're talking about 
section 9 or some other references that we may see in the legisla- 
tion. Most of the conversation that we've dealt with here this morn- 
ing has focused on change of use of land and the impacts and how 
you compensate landowners. As you may know, part of my area— 
and as they say, all politics is local— is Kern County. Kern County 
has perhaps among all the counties in California the most listed 
endangered species. If it's not the leading county, it's up there, one 
or two or three. We had a case back in the early 1990s that you 
might remember that involved a farmer, Mr. Lin, I might if my 
memory serves me correctly, who was arrested by the U.S. Fish 
and Wildlife Service for an incidental take and as it related to, I 
believe, the kangaroo rat, and his tractor was later confiscated as 
corroborating evidence. I always thought that was rather unusual 
but interesting. And, obviously, it created a lot of I think frustra- 
tion among many people in the valley who were attempting to try 
to deal with habitat conservation plans. Mr. Cardoza talked about 
the problem with the beetle issue that we dealt with earlier as 
well. And I'm wondering how you think this would apply, should 
this legislation become law, with current use practices of land- 
owners on the issues of incidental take. 

Mr. Manson. Well, that's an interesting question. Presumably, 
under this legislation, perhaps Mr. Lin could have gone to the Fish 
and Wildlife Service in advance and said: Flere's what I'm planning 
to do, give me my 90-day letter, or however long it turn^ out to 
be. And 

Mr. Costa. But he's engaged in normal everyday farming activ- 
ity, cultivating, working his land. This isn't virgin land; this is land 
that is in production. 

Mr. Manson. Right. And so that's an issue I'd have to think 
about how this particular bill would relate. I think, under current 
practices, that case would not have occurred, quite frankly. And, of 
course, under the way the State law bill that you and I worked on 
in California, it wouldn't occur, either. 

Mr. Costa. Well, obviously, that was in part to address that 
issue there. But, I mean, there are— I concur with many of my 
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colleagues that this is obviously important legislation and one that 
needs to be gone over thoughtfully as it relates to the changes that 
are being considered. But I am as concerned not just about change 
of land issue, which we have a lot of in parts of California and 
other parts of the country, but also landowners that are engaged 
in current normal practices in which there are habitat issues that 
exist in which they have, in essence, been there for generations. 
And, frankly, I think the law has not been compatible in the past, 
and I think any changes we need to make needs to take that into 
account. 

Mr. M ANSON. That's a well taken comment. 

Mr. Costa. Thank you very much, Mr. Chairman. Reserve the 
balance of my time. 

Mr. Abercrombie. Mr. Chairman, I was going to ask Mr. Costa 
to yield to me. 

The Chairman. He yielded back his time. You're out of luck. 

Mr. Costa. For the gentleman of Hawaii, I would be happy to 
yield my time. 

The Chairman. Your time's up now. 

Neil, we're going to go ahead and do another round because I 
know that George had additional questions. 

Mr. Abercrombie. Well then, Mr. Chairman 

The Chairman. OK. One quick question. 

Mr. Abercrombie. No, for you. J ust a reminder. Because, in rela- 
tion to the last point. Is it on the record that the Secretary will try 
to provide for the Committee what the costs of litigation have been 
to this point? 

The Chairman. Mr. Secretary, can you do that? 

Mr. M ANSON. I can do that by this afternoon. 

The Chairman. Over what period of time, Neil? 

Mr. Abercrombie. I'd like to know since the— I'm not trying to 
create a separate issue here. I just want to make sure that that 
I understood it correctly from before: That the argument here is 
that we haven't been able to get to some of the recovery plans and 
some of the other issues in terms of expenditures because there are 
enormous costs associated with litigation and that. And you said 
you thought you would be able to provide an answer. I just want 
to make sure that that doesn't slide off the table. 

Mr. Manson. Right. If it's over the last 4 years, we can get some- 
thing over today. 

Mr. Abercrombie. Well, these are ongoing suits. You have 35 
suits going on. It doesn't necessarily have to be today. But you un- 
derstand, if we can get something of an idea of what's been spent 
by the Department, regardless of the Administration, over the— 
since this has come into effect. Because what the Chairman is try- 
ing to get at and what I think a lot of us are trying to get at is, 
how can we actually get to recover species? How do we actually get 
to protect species? And if millions of dollars or tens of millions of 
dollars are in lawsuits, then we've got to do something to the law 
to end it. Everybody wants to do that. 

Mr. Manson. If you mean since 1973, that's a little more 
daunting a task. 

Mr. Abercrombie. Well, just say the current suits that you're 
defending. 



54 


Mr. M ANSON. We can get you that today. 

Mr. Abercrombie. How much it has cost, because I presume that 
that transcends Administrations. 

Mr. Manson. Yes, it does. 

Mr. Abercrombie. That's all. 

Mr. Udall of New Mexico. Neil, could I— could you just yield 
just a second? Could you add to that just how much the bill is 
going to cost? How much money is going to be paid out on the bill? 
Give us an estimate on that, too? That would be great. 

Mr. Manson. That would be quite a bit more daunting a task, 
so I don't know that I could do that. 

TheCHAiRMAN. Mr. Miller had a follow-up clarification. 

Mr. Miller, j ust for a point to clarify. I asked you earlier about 
the question that nothing in the recovery plans should be construed 
as r^ulatory, and then in the legislation or otherwise to have the 
effect other than as a nonbinding guidance. That's not— when you 
answered, I 'm not sure you addressed that part of it. That's not the 
current situation. It's my understanding, is recovery plans are in 
fact enforceable. You entered into an agreement for the recovery 
plans. So the idea that they are nonbinding, I don't know if— you 
want to explain that? If 

Mr. Manson. Well, no, recovery plans— under this bill, there's a 
provision that you can enter into an agreement with respect to re- 
covery plans. But recovery plans as they currently exist can be— 
there's no requirement that anybody enter into any agreement with 
respect to a recovery plan. Now, a habitat conservation plan is a 
binding agreement, but a recovery plan itself 

Mr. Miller. So you are saying, once you establish a recovery 
plan, under current law, it's not binding on anyone? 

Mr. Manson. Right. 

Mr. Miller. Thank you. 

The Chairman. I'm going to excuse the judge at this point and 
thank you. Other members have questions, there will be follow-up 
questions, and if you can provide those for the Committee as quick- 
ly as possible, it would be greatly appreciated. But I 'm going to ex- 
cuse you at this point and call up the next panel. Thank you very 
much. 

Mr. Manson. Thank you. 

The Chairman. I want to welcome our second panel. 

We've got Garyj . Taylor, Legislator Director, International Asso- 
ciation of Fish and Wildlife Agencies; j amie Rappaport Clark, Ex- 
ecutive Vice President, Defenders of Wildlife; and j ames S. 
Burling, Principal Attorney, Property Rights Section, Pacific Legal 
Foundation. If I could have you rise and raise your right hand. 

[Witnesses sworn.] 

The Chairman. Thank you very much. Let the record show, they 
all answered in the affirmative. 

Welcome back to the Committee. I appreciate you taking the op- 
portunity to come in and testify on this legislation. 

Mr. Taylor, we are going to begin with you. 
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STATEMENT OF GARY TAYLOR, LEGISLATIVE DIRECTOR, 

INTERNATIONAL ASSOCIATION OF FISH AND WILDLIFE 

AGENCIES 

Mr. Taylor. Thank you, Mr. Chairman. 

I am Gary Taylor, L^islative Director of the International Asso- 
ciation of Fish and Wildlife Agencies, and I appreciate the oppor- 
tunity to appear before you today to represent our perspectives on 
H.R. 3824, a bill to reauthorize the Endangered Species Act. All 50 
State fish and wildlife agencies are members of the Association. 

The Act has proven to be a vital conservation tool for protecting 
threatened and endangered species, but we recognize that improve- 
ments are needed in its design and statutory basis and in its imple- 
mentation. The Association welcomes this opportunity to work with 
you and the Committee, to encourage Congress to reaffirm and 
clarify the important role of the States in the management of listed 
species. 

We find several aspects of the bill to be an improvement over 
current law. Most of the recommendations of our General Prin- 
ciples, which are attached to our testimony, are grounded in the 
authority and role of the State fish and wildlife agencies, and it is 
the primary focus of our comments with respect to this bill. We are 
appreciative that the bill addresses some of our concerns and rec- 
ommendations and point out other opportunities to do that. 

We strongly believe that, over the last 30 years, the States' role 
in managing resident threatened and endangered species has de- 
parted from what Congress originally intended. Federal law is well 
settled that it is the State's role to manage resident fish and wild- 
life within their borders. Now is the opportunity to reaffirm that 
role in the Endangered Species Act. Congress specifically provided 
for the States' role in section 6 of the Act. This authorizes the Sec- 
retary to enter into a cooperative agreement with any State that 
establishes and maintains an adequate and active program for con- 
servation of listed species. Congress intended that the States have 
a strong partnership with the Federal Government. And this is 
well substantiated in legislative history. 

Unfortunately, over the past 30 years, the role of the State fish 
and wildlife agencies in implementing the Act has been poorly uti- 
lized. This is particularly true for missed opportunities in section 
6 cooperative agreements between the States and the Fish and 
Wildlife Service. Section 6 has merely served as a vehicle for Fed- 
eral funding of State programs. FI.R. 3824 is an opportunity to en- 
sure that the States' role in managing listed species is clearly 
spelled out. The bill goes a long way to remedy the consequences 
of a 1977 memorandum from an assistant solicitor that misread 
section 6(f) in isolation from the rest of the Act, and concluded that 
all permits for take of threatened or endangered species must be 
decided by the Fish and Wildlife Service and cannot be part of a 
section 6 cooperative agreement with the State. 

Further, as J udge Manson referenced, the Fish and Wildlife 
Service published a blanket role which imposed on threatened 
species all of the applicable take provisions for endangered species 
unless it publishes a less restrictive 4-D role. 

The combination of these two policies has seriously constrained 
what we believe was Congress's original intent, and that is for the 
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States to be the lead in particular in threatened species conserva- 
tion. That is the type of management teamwork that we believe 
Congress intended under the Act for State and Federal agencies. 
H.R. 3824 restores that congressional intent. 

We are encouraged by the bill's emphasis on species recovery and 
the provision of certain landowner incentives, but strongly urge the 
addition of bill language affirming the States' role in the full range 
of recovery planning and implementation, including the oppor- 
tunity to take the lead on recovery plans. H.R. 3824 requires the 
development of criteria and a recovery plan identifying when 
species recovery is met, but we strongly believe recovery plans 
must have a statutory trigger directing the Secretary to initiate the 
process for down or delisting a species once population and habitat 
recovery objectives are met. We urge the addition of that language 
to H.R. 3824. 

We believe that post delisting monitoring obligations and process 
also needs revision. It is too onerous and too subject to Federal 
agency discretion. The Association recommends that Congress sim- 
ply eliminate that part of the statute requiring Federal approval of 
a post delisting monitoring plan. Once delisted, these species sim- 
ply come back under the full and exclusive authority of the State 
fish and wildlife agencies or concurrent authority with Fish and 
Wildlife Service with respect to migratory birds; they don't simply 
fall off the jurisdictional radar screen. 

Guidance for developing post delisting monitoring and other con- 
siderations can be part of the recovery plan. The Secretary would 
retain emergency authority to list the species under circumstances 
of precipitous decline. 

Mr. Chairman, the Association wishes to emphasize that the de- 
sire of the States is not just to achieve better coordination as Fed- 
eral agencies implement the Act, but to have recognized in statute 
the States' role as peer agencies in developing and implementing 
the full range of conservation programs within their borders. Op- 
portunity to comment on a course of action is not the same as op- 
portunity for meaningful participation in shaping that course of ac- 
tion. State participation should not be limited by lack of an invita- 
tion to participate. 

Thank you, Mr. Chairman, for the opportunity to share our per- 
spectives, and I would be pleased to answer any questions. 

[The prepared statement of Mr. Taylor follows:] 

statement of Gary J . Taylor, Legislative Director, 

International Association of Fish and Wildlife Agencies 

Thank you, Mr. Chairman, for the opportunity to appear before you today to share 
the perspectives of the Internationai Association of Fish and Wiidiife Agencies 
(lAFWA) on the Endangered Species Act, particuiariy the roie of the State fish and 
wiidiife agencies in impiementing the Act, and for the opportunity to provide com- 
ments from our preliminary review of FI.R. 3824 the bill which you just introduced 
on Monday. I am Gary Taylor, Legislative Director of the International Association 
of Fish and Wildlife Agencies, and we look forward to working with you and Com- 
mittee staff as FI.R. 3824 matures through the l^islative process 

We agree with many of the goals and objectives of FI.R. 3824, although we are 
still analyzing the full details of the bill in comparison tothelAFWA General Prin- 
ciples for ESA Reauthorization, which are attached to this statement. We are en- 
couraged by the emphasis on recovery and the provision of certain landowner incen- 
tives but, again, need to fully understand the details of the bill. We appreciate that 
FI.R. 3824 proposes two legislative remedies which would enhance the role of the 
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states, and we would sincerely encourage your serious consideration of an even 
greater role for the states in several other areas I will address later. There are also 
some proposals in the bill, such as compensating landowners for forgone use, which 
we do not support since they are not consistent with established Association policy. 
In other areas, as Section 7 consultation changes, we prefer to comment later fol- 
lowing further review. One final general observation, Mr. Chairman, is that with 
the addition of the more sophisticated process contemplated by H.R. 3824 much 
more robust Congressional appropriations will be required in order to satisfy the re- 
quirements of this bill. 

The International Association of Fish and Wildlife Agencies was founded in 1902 
as a quasi governmental organization of public agencies charged with the protection 
and management of North America's fish and wildlife resources. The Association's 
governmental members include the fish and wildlife agencies of the states, prov- 
inces, and the federal governments of the U.S., Canada, and Mexico. All 50 states 
are members. The Association has been a key organization in promoting sound re- 
source management and strengthening federal, state, and private cooperation in 
protecting and managing fish and wildlife and their habitat in the public interest. 

The Association affirms that the Endangered Species Act has been and must con- 
tinue to be a vital conservation tool for protecting threatened and endangered 
species and their habitats. Flowever, the Association recognizes that improvements 
are needed in the design and statutory basis of the Act, and in its implementation 
and administration. 

Since passage of the ESA, the State Fish and Wildlife agencies have identified 
what works and what does not work in meeting the goals of the Act, and have 
through extensive discussion and dialogue over the past 15 years, arrived at a set 
of recommendations for necessary statutory amendment or other reform through 
policy or regulation. As previously indicated, these recommendations (lAFWA: Reau- 
thorization and Reform of the Endangered Species Act: General Principles, Sep- 
tember 30, 2004") are included as an appendix to my testimony. The ESA must be 
streamlined for efficiency, amended to ensure increased authority and responsibility 
for States, and reformed to provide increased certainly and technical assistance for 
landowners and water user. 

The State fish and wildlife agencies objectives are very straightforward: 1) to suc- 
cessfully carry out our responsibility as public trust agencies to ensure the vitality 
of our fish and wildlife resources for present and future generations: and 2) to en- 
courage, facilitate and enhance the opportunities, means and methods available to 
all citizens and especially landowners in our states to contribute to meeting this 
conservation objective in cooperation with our agencies and our federal counter- 
parts. Much of this involves solving problems and reconciling differences, and we 
believe any ESA bill should provide new and useful tools, opportunity and direction 
to achieve both of these objectives. 

Let me now reflect on the need for reaffirmation and enhancement of the role of 
the state fish and wildlife agencies in ESA implementation. State fish and wildlife 
agencies are particularly interested in having a greater role in listing decisions and 
in on the ground efforts to recover listed species. 

First, we believe that any ESA bill must restore Congressional intent that reflects 
and respects the authorities, role and responsibilities of the state fish and wildlife 
agencies in fish and wildlife conservation in general, and listed species in particular, 
through the Section 6 language which says that "In carrying out the program au- 
thorized by this Act, the Secretary shall cooperate to the maximum extent prac- 
ticable with the States". We firmly believe that reaffirming the role of the State fish 
and wildlife agencies in all aspects of the ESA to reflect our concurrent jurisdiction 
over listed species sets the stage for more efficient and effective administration of 
endangered species programs. 

The State fish and wildlife agencies have broad statutory responsibility for the 
conservation of fish and wildlife resources within their borders, including on most 
Federal public lands. The states are thus legal trustees of these public resources 
with a responsibility to ensure their vitality and sustainability for present and fu- 
ture citizens of their States. State authority for fish and resident wildlife remains 
the comprehensive backdrop applicable in the absence of specific, overriding Federal 
law. State fish and wildlife agencies must be given the opportunities to be fully in- 
volved in every aspect of the Act, from consideration of listing petitions to de-listing 
through meaningful recovery plans. With appropriate and adequate funding, states 
are in the best position, exercising their expertise and relationships with land- 
owners, other governments, etc, to more fully engage in implementation of the ESA. 

Further, we believe any ESA bill must restore Congressional intent for a statutory 
distinction between "threatened" and "endangered" status. The Executive branch 
agencies have blurred this distinction to a point where there is de facto no 
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difference. Congress intended the distinction, and specificaiiy prescribed different 
statutory obiigations and iiberties. The fiexibiiity of this distinction needs to be re- 
stored as a tooi for appropriate use by the resource agencies. A carefui reading of 
section 6 of the ESA and its iegisiative history wiii conciude, we believe, that Con- 
gress originally intended he states to be the lead in threatened species recovery, as 
long as they qualified under an approved section 6 cooperative agreements. How- 
ever, an ill-advised USDI Solicitor's opinion regarding section 6, combined with a 
blanket rule (50 CFR17.31) promulgated by the FWS that presumptively extends 
the take prohibition to threatened species unless a less restrictive specific 4(d) rule 
is developed, minimizes the utility of the threatened status and the potential for 
state lead in threatened species conservation. We appreciate that some clarity on 
this issue has been provided in H.R. 3824. A section has been added to Section 6 
cooperative agreements, to provide for incidental take to be covered in the agree- 
ment. The language on P.38, Line 20 could be clearer if reference was made to apply 
to all covered species instead of "such species" which might be construed to ref- 
erence only incidental take of candidate species. Further, the added provisions in 
Section 6 (P. 38, Line 10, etc.) provides a program for candidate species, a category 
not defined in ESA. Candidate is defined in 50 CFR 424.02 as "any species being 
considered by the secretary for listing as an endangered or a threatened species, but 
not yet the subject of a proposed rule". The regulations are clear that "none of the 
substantive or procedural provisions of the Act apply to a species that is designated 
as a candidate for listing. 50 CFR 424, 15(b). If a third category of species is being 
contemplated by this bill, a definition of candidate species should also be included 
in the bill. 

The Association strongly urges Congress to clarify it's original intent that the 
States may, under an "approved full authorities cooperative agreement" with the 
United States Fish and Wildlife Service (Service) incorporate endangered and 
threatened species "take" provisions into their conservation programs. Unfortu- 
nately, over the last thirty years, certain administrative actions have been put in 
place that we believe are contrary to Congress' original intent for the Act. These 
practices have tied the hands of the State government agencies in being full part- 
ners with the Service and have undermined the authority of State government agen- 
cies to manage their resident fish and wildlife populations. Although not required 
by the terms of Section 6 of the Act, it has become the practice for the federal gov- 
ernment, through the Service, to control the process to permit regulated "take" of 
listed species. A plain reading of the Act and examination of legisfative history as- 
sumes that States which are parties to "full authorities" cooperative agreements will 
establish their own implementation process, so long as the process conforms to the 
requirements for approval by the Service. Through this Section 6 process, the State 
is implementing provisions of the federal ESA, not just implementing its own State 
conservation program. Such an agreement is still subject to Section 7 consultation 
and must also comply with NEPA. 

A 1977 Memorandum of a USDI Assistant Solicitor stated that Section 6(f) of ESA 
imposes a federal "minimum floor" on State laws concerning taking of endangered 
and threatened species. Under this misreading of Section 6, (which isolates Section 
6(f) instead of reading all sections of the ESA together) all permits for the "take" 
of endangered or threatened species have been determined to require issuance by 
the FWS and cannot be a part of a section 6 cooperative agreement with a State. 
A correct reading of ESA permits a State that follows the requirements set out in 
Section 6 to incorporate terms of "take" provisions in an agreement it may reach 
with the Service. We believe language in H .R. 3842 does provide clarity to this mat- 
ter but request that it be further clarified to ensure that it applies to all covered 
species under the agreement. 

Further the ESA makes a clear distinction between species that are "threatened" 
and those that are "endangered". The Act provides for them in different ways, allow- 
ing more leeway for management flexibility for species that are threatened. How- 
ever, the Service developed a blanket rule published at 50 CFR 17.31. This blanket 
rule imposed all of the applicable take provisions for endangered species on threat- 
ened species, unless the Service publishes a less restrictive rule for a particular 
threatened species. The blanket rule is often referred to as the "default setting". 

Section 4(d) of the ESA permits the Secretary (Service) to issue necessary regula- 
tions for the conservation of threatened species. Section 4(d) requires the Service, 
to the greatest extent possible, to cooperate with the States that have entered into 
full authorities cooperative agreements in developing those rules. Congress intended 
the States to play a significant role in threatened species conservation. Congress 
stated this intent by giving the State the potential lead in developing Section 4(d) 
rules. This important component of the ESA has not been recognized by the States' 
Federal partner. This, in turn, has crippled State fish and wildlife agencies in their 
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rdeto manage and protect threatened species. When a State's Section 6 cooperative 
agreement is siient as to Section 4(d) ruies, the bianket "defauit setting" ruie be- 
comes appiicabie. Aii appiicabie take provisions for endangered species are imposed 
on threatened species. This is not the Federai and State management teamwork 
Congress intended. FI.R. 3824 b^ins to address this defauit setting by providing 
discretion to the Secretary regarding the promuigation of take restrictions to threat- 
ened species. The bianket or defauit setting presumption is eliminated. Further, the 
bill requires a species specific 4(d) rule. All of these points provide some clarity to 
the impact of a 4(d) rule. 

Turning to the listing process, the Association concurs with the provision in 
FI.R. 3824 which requires the use of best available scientific data but we are con- 
cerned that administrative rulemaking that would establish standards for that could 
lead to even further litigation. As an alternative, the Association recommends that 
the state fish and wildlife agencies be institutionalized in the ESA in two particular 
listing process amendments: 

Prelisting Data Collection and Reviews: State agencies have expertise in con- 
ducting population status inventories and geographic distribution surveys to facili- 
tate review of which species should be advanced to the official proposed stage for 
listing consideration. The use of the states in this role in the 90 day review process 
would need to be amended into the ESA to address a recent federal court decision 
(Center for Biological Diversity v. Morganweck, CV-04-F-0108, D. Colo. (2004)) 
which directed the USFWS to not engage the states in the 90 day review of the list- 
ing petition. The USFWS and NOAA Fisheries can and should avail themselves of 
the States’ expertise by contracting with (or by use of other means) the States to 
provide these data and analysis. 

Presumption of State Information: If a determination is made that substantial in- 
formation is submitted with a listing petition, the Secretary should be required to 
provide all listing petitions to the appropriate State fish and wildlife agency or 
agencies for review as FI.R. 3824 proposes. We recommend further, that there 
should be a statutory rebuttable presumption in favor of State information and rec- 
ommendations on listing, which the Secretary could refute if the Secretary disagreed 
with the State recommendation, only through required use of formal peer review. 
The Secretary would, however, retain authority for the final decision regarding list- 
ing. 

With respect to Recovery Plans, Congress needs to make these more meaningful 
with both incentives and obligations for all parties to the plan. FI.R. 3824 is a step 
in the right direction, particularly with respect to financial incentives for private 
landowners to engage in conservation efforts identified in the recovery plan. Flow- 
ever, with respect to other federal agencies, while FI.R. 3824 authorizes and allows 
the Secretary to enter into an agreement with other federal agencies to implement 
the plan, in the absence of such an agreement, the recovery plan remains non-bind- 
ing guidance. We encourage you consider providing further incentives such as expe- 
dited section 7 consultation for federal agency actions that are consistent with an 
approved recovery plan, in order to encourage other federal agency engagement. 
Meaningful recovery plans that are appropriately funded and implemented should 
be the blueprint for conservation of listed species, i.e. delivering on the ground what 
is necessary to bring those species to a point where the provisions under the ESA 
are no longer necessary. 

We are encouraged that FI.R. 3824 begins to address the complex issue of delin- 
eating state-specific recovery goals and objectives, as a means of articulating both 
approaches to recovery and opportunities for delisting as recovery is achieved. The 
latter will, we believe, provide very strong incentives for states and local partners 
to take aggressive conservation action on behalf of wide-ranging species. Perhaps as 
no other species has, the sage grouse provides clear instruction on how state-by- 
state conservation, with full engagement by local partners, can result in rangewide 
progress. 

FI.R. 3824 requires the development of criteria in the recovery plan identifying 
when species recovery is met but we strongly believe recovery plans must have a 
statutory trigger to compel the Secretary to initiate the down or de-listing process 
once population/habitat recovery objective are met. Further, the process to down or 
de-list needs to be expedited, which also requires a statutory change. The Secretary 
should be directed in statute to initiate the process for down or de-listing a species 
once the objective, measurable criteria as set forth in the recovery plans are 
reached. 

The post de-listing monitoring obligations/process also needs revision— it is too on- 
erous and subject to too much federal agency discretion. For example, the states be- 
lieve that biological recovery objectives for grizzly bear have long been satisfied but 
the Service has never settled on a post— de-listing monitoring plan and thus until 
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very recently, held up a delisting proposal for this species. The same Is true of the 
bald eagle. That Is simply unacceptable and needs to be changed. 

The Association recommends that Congress simply eliminate that part of the stat- 
ute requiring federal approval of a post— delisting monitoring plan. Once delisted 
these species simply come back under the full and exclusive authority of the state 
fish and wildlife agencies; they don't fall off the jurisdictional radar screen. Guid- 
ance for developing post de-llsting monitoring and other considerations can be part 
of the recovery plan. The Secretary would retain emergency authority to list a 
species under circumstances of precipitous decline. 

Creating and Implementing meaningful recovery plans will require both Congres- 
sional action In amending the ESA and as Importantly, In appropriating adequate 
funding. We also recognize that It will require a significant shift In the focus and 
workload of the Service and NOAA— Fisheries In Implementing the recovery plans, 
and In changing their budget focus from listing species and designating critical habi- 
tat to recovery emphasis. State fish and wildlife agencies should be given the oppor- 
tunity to take the lead In developing and Implementing recovery plans, and we see 
no provision authorizing that In FI.R. 3824. In fact, we note with concern that 
FI.R. 3824 appears to provide opportunity for the Service to bypass state fish and 
wildlife agency participation In recovery planning by authorizing the Service to 
enter Into an agreement with private landowners to develop short and longer term 
recovery agreements. We strongly urge the addition of language affirming the states 
role In the full range of recovery planning and Implementation. Since State Fish and 
Wildlife agencies are expected to play a significant role In drafting and Imple- 
menting recovery plans, adequate funds will need to be made available to the states 
for that purpose. 

With respect to the proposal In FI.R. 3824 which would eliminate the statutory 
requirement to designate critical habitat, the Association Is In agreement with mov- 
ing critical habitat to the recovery planning process and to remove the statutory 
mandate to designate. Flowever we recommend that the Secretary be provided the 
discretion to designate critical habitat when needed because there may be Instances 
where protections through designation are appropriate and prudent. The statute 
needs to be appropriately amended so that the Secretary's discretion over when and 
whether or not to designate critical habitat Is clarified and broadened. State agen- 
cies should be equal partners with federal agencies In evaluating the need for crit- 
ical habitat and the rule-making and decision making process for Identification and 
designation. 

Finally, let me highlight another of our general principles "preventative conserva- 
tion. The Association reemphasizes that It Is vitally Important to secure funding 
(separate from ESA) for the States to provide for conservation programs for 
nongame fish, wildlife and their habitats In order to facilitate a conservation safety 
net before It Is necessary to Impose the ESA to prevent species extinction. If we can 
address the limiting factors causing a species decline before they reach a stage 
where the ESA Is the only protection against extinction, we can employ a series of 
voluntary, non-regulatory approaches that provide more flexibility and creativity for 
conservation programs with private landowners and other jurisdictional entitles. 
This preventative management makes good biological and economic sense. Flowever, 
emphasis on preventative conservation must be coupled with ensuring that the 
states' authorities In this area are not eroded through federal rulemaking under the 
ESA. As an example, when candidate species and other "at-rlsk" species are brought 
Into federal ESA-based conservation agreements (eg. Flabitat Conservation Plans 
and Candidate Conservation Agreements), to which the state(s) may not even be a 
partner. If can serve as a strong disincentive for state conservation action. 

We continue to urge Congress to look favorably on the dedication of funds from 
various potential sources (Outer Continental Shelf gas and oil royalties and leases; 
gas and oil royalties and leases from exploration and development on federal public 
lands; or other sources, that will be matched with state and private funds) to fi- 
nance these state-based preventative conservation programs. 

It Is only through dedicated and assured funding that we can get out ahead of 
the curve of endangered species listing. 

Thank you for the opportunity to share our perspectives and 1 would be pleased 
to answer any questions. 
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INTERNATIONAL ASSOCIATION OF FISH AND WILDLIFE AGENCIES 

REAUTHORIZATION AND REFORM OF THE ENDANGERED SPECIES ACT: GENERAL 

PRINCIPLES 

September 30, 2004^ 


Introduction 

The Association affirms that the Endangered Species Act (ESA or Act) has been 
and must continue to be a vitai conservation tooi for protecting threatened and en- 
dangered species and their habitats. However, the Association recognizes that im- 
provements are needed in the design and statutory basis of the Act, and in impie- 
mentation and administration of the ESA. 

In 30 plus years of experience with the ESA, the State Fish and Wildlife agencies 
have identified what works and what does not work in meeting the goals of the Act, 
and herein provide recommendations for necessary amendment or other reform 
through policy or regulation. Significant reform could free up human and financial 
resources to serve more species, put more money on the ground, and allow more peo- 
ple to interact positively with rare or declining species. The ESA must be stream- 
lined for efficiency, amended to ensure increased authority and responsibility for the 
States, and reformed to provide increased certainty and technical assistance for 
landowners and water users, for example: 

a. The Association concludes, from member agency involvement in the application 
of the Act, that the Act provides some degree of discretionary flexibility. How- 
ever, administration of the Act often results in regulatory approaches and judi- 
cial challenges that are forced upon the Federal agencies by special interest 
groups and which alienate local communities and result in the courts deciding 
how the Act is applied. 

b. The Association opines that this era of "conservation through conflict" has been 
beneficial to neither the health of the species and habitats the Act seeks to pro- 
tect, nor the Act itself. In fact, it erodes rather than builds public support es- 
sential to achieving the admirable goals of the Act. Recent Federal agency 
movement toward increased State and public participation in recovery plan- 
ning should be enhanced, but must recognize and respect State authorities and 
responsibilities for planning on-the-ground delivery of collaborative conserva- 
tion programs. The States are not just another voice to be heard in the public 
process: they have a primary responsibility for wildlife conservation. 

c. The Association opines that federal agencies have not recognized or applied the 
statutory distinction provided for between the classifications of "threatened" 
and "endangered" or fully embraced the role of the states in threatened and 
endangered species recovery. This has compromised effectiveness of the Act. 

d. Similarly, the lack of consistent definitions of recovery (eg. in terms of popu- 
lation size and distribution), "significant portion" of a species range, and what 
constitutes historical range and constituent elements of critical habitat has 
lead also to compromised effectiveness of the Act, and unnecessarily prolonged 
debate as to which conservation actions will be given priority for funding and 
implementation. 

e. The Association advocates and supports efforts to take ecosystem and broader 
(e.g. regional) approaches to management and recovery, and to apply the Act 
to "clusters" or "guilds" of species, as already allowed for under the Act. These 
approaches greatly enhance the utility of the Act, and improve both the effi- 
ciency and efficacy of the listing, critical habitat designation, and recovery proc- 
esses. Listed and imperiled species sharing a common habitat often require 
compatible protection and recovery actions. Therefore, the agencies should, 
where appropriate, more frequently employ this means of conservation. 

f. The Association appreciates recent changes by the Administration to provide in- 
centives to State and private landowners through new funding programs; to 
provide regulatory protections for landowners that voluntarily do good deeds to 
aid endangered species under safe harbor, candidate conservation and state 
conservation agreements: and to provide certainty of protections under the "no 
surprises" and "PECE" policies and enhancement of survival permits. These 
changes improve the effectiveness of the Act, and the Association advocates 


^Adopted by the Association at the March 1993 meeting in Washington, D.C.; revised, mod- 
ernized and approved at the September 1995 meeting in Branson, MO; and updated and adopt- 
ed at the September 2004 meeting in Atiantic City, New J ersey. This position paper is an evolv- 
ing work, reflecting the best information available at the time of adoption, but subject to change 
as new issues and information arise. Although adopted by the International Association of Fish 
and Wildlife Agencies, and endorsed by Regional Associations, each State reserves the preroga- 
tive to take its own position on issues of concern. 
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that, along with the changes recommended in this document, these policies be 
established in law. 

Guiding Principies and Recommendations for Reform 

I. Preventive and Restorative M anagement 

The Association reaffirms its commitment to prudent, proactive conservation of 
fish, wildlife, and the natural communities on which they depend, so the need to 
impose the rigors of the ESA for common species is minimized and to ensure that 
species in greatest conservation need are restored. We do not advocate avoiding ap- 
plication of the Act; rather, we advocate addressing species and habitat declines by 
cooperative prevention strategies before a crisis situation is reached, and benefiting 
multiple species by taking a coordinated, comprehensive, management approach 
once species are listed. Federal and State agencies and their partners must, where 
possible, anticipate impacts on species and habitats, and address those factors com- 
prehensively (where feasible) and proactively, rather than by reacting to them. We 
must design remedies that restore the few, and benefit the many. 

The ESA should and does play a crucial role as the necessary tool of last resort 
for protecting against extinction, but it also must work in concert with, and not 
against, other management actions. In concert with preventive management actions, 
the ESA could not only restore species undergoing precipitous declines, but also en- 
sure that they persist and never need the protections of the Act again. 

Federal and State conservation agencies must cooperate fully in coordinating ap- 
plication of the many existing Federal statutes relating to public lands management 
(NFMA, FLPMA, etc.), habitat conservation (FICPs, SFIAs, CCAAs, SCAs, Critical 
Flabitat), and project impact review (ESA Section 7, NEPA, etc.); comparable State 
laws (nongame and endangered species laws; habitat protection laws; and environ- 
mental review statutes and programs): and county and local land-use planning ordi- 
nances and programs. A more comprehensive integration of the relevant statutes at 
all levels would enhance their utility for conservation of fish and wildlife and their 
habitats, ensure sustainability of ecological communities, restoration of species at 
risk, and preclude the need to list other species. 

Further, there needs to be a major thrust to adequately fund endangered species 
recovery efforts and (distinct from ESA reauthorization) to fund broader State/Fed- 
eral programs for conservation of the vast majority of non-game fish and wildlife 
species that are currently receiving far less than adequate attention, and thereby 
providing the means to prevent species from becoming endangered. Based program- 
matically on the highly successful Sportfish and Wildlife Restoration Programs 
under the Wallop-Breaux and Pittman-Robertson Acts, the fish and wildlife diver- 
sity funding initiatives of the past several years, which have been supported by 
lAFWA, all 56 fish and wildlife agencies among the States, and by a large and still- 
growing grass-roots coalition across the country, are intended to secure permanent, 
dedicated funding to provide among other things, for prevention of species imperil- 
ment, through development of comprehensive wildlife conservation strategies and 
provision of routine fish and wildlife management practices by the States and their 
conservation partners. 

Finally, the Association encourages use of both legally binding State Conservation 
Agreements and inter- and intra-governmental agreements for candidate species 
and species of concern in lieu of listing them as candidate, threatened or endan- 
gered, where management actions specified under such Agreements can remove the 
threat(s) to the species. Broad, non-regulatory, landscape scale, comprehensive 
habitat-based agreements must also be encouraged. Clarification of the Endangered 
Species Act to recognize and support such cooperative agreements is required. Affir- 
mation of State authority for non-listed species must be legislatively assured and 
the role of the State fish and wildlife agencies in this process must be institutional- 
ized. By requiring the Secretary to concur with State-led conservation agreements 
involving affected jurisdictional entities and private landowners (where appropriate) 
that are determined by the Secretary to be adequate to address the needs of and 
recovery of declining or at-risk species, the Secretary will be legally shielded from 
a requirement to impose certain regulatory implications through suspension of the 
cons^uences of listing. Private landowners should be given legal assurances that, 
once they commit to certain responsibilities under such agreements, no additional 
liabilities will be imposed on them, unless by mutual agreement. The incentive for 
Federal agencies to participate is that they would incur no liability under Section 
7 if actions to recover declining species were taken prior to listing. 

//. The Roie of State Fish and Wiidiife Agencies 

The Association advocates legislative assurance of the co-equal role of the State 
fish and wildlife agencies under the Act. Under the ESA, States share jurisdictional 
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authority for listed species, which is executed through a cooperative agreement 
(ESA Section 6) with the U.S. Fish and Wildlife Service (USFWS) or the National 
Oceanic and Atmospheric Administration Fisheries (NOAA Fisheries). And yet, the 
State fish and wildlife agencies are often not adequately included in the implemen- 
tation of the Act. The States, where they have the fiscal resources, expertise, staff, 
and political support to do so, should play a much greater role in administration 
of the Act with the USFWS and NOAA Fisheries. The Section 6 Cooperative Agree- 
ment should be redesigned to function as a true partnership agreement between and 
among the States, USFWS, and NOAA Fisheries, requiring close collaboration, co- 
ordination, and mutual agreement on implementation of all aspects of the Act. The 
Section 6 agreement can be the vehicle to identify the respective roles of the States 
and federal agencies. It should provide the flexibility to allow States that so chose 
to assume the lead for, or total assumption of, aspects such as pre-listing conserva- 
tion, recovery planning and implementation oversight, SFIA and FICP administra- 
tion, delisting responsibilities, and post-delisting monitoring. Even when States do 
not take the lead, their involvement should be co-equal with the Federal agencies. 
States should also be given the financial resources to assume an expanded role in 
ESA administration and implementation. 

There should be coordinated joint rulemaking and decision-making processes be- 
tween and among the USFWS, NOAA Fisheries, and the State fish and wildlife 
agencies for administrative and regulatory actions. In the rare cases where the 
States, USFWS, and NOAA Fisheries cannot reach agreement on administrative, 
regulatory, and implementation actions, the respective Secretaries of Interior or 
Commerce should have the final decision to resolve disagreements. 

The role of the State fish and wildlife agencies in coordination/co-administration 
of the Act with the Federal agencies must not be subject to the Federal Advisory 
Committee Act (FACA), since the States share jurisdictional authority with USFWS 
and NOAA Fisheries for listed species. It is simply not appropriate for the day-to- 
day cooperation between the States and Federal agencies to be subject to FACA. 
Thus, the ESA must be amended to ensure that FACA does not apply to any aspect 
of State participation in all aspects of the ESA. 

III. Listing 

The Association contends that other features of the Act, such as the recovery plan 
process, should provide sufficient latitude for balancing or harmonizing the needs 
(socio-economic) of mankind, without changing the listing process itself to embrace 
those issues. Listing should be decided based solely on biology, and States should 
be equal partners with the federal agencies in petition evaluation, data review, rule- 
making and decision-making for all listing, downlisting and delisting actions. 

The State fish and wildlife agencies can and should be fully empowered and au- 
thorized to facilitate the listing process. Areas of reform include: 

a. Prelisting Data Collection and Reviews: State agencies have expertise in 
conducting population status inventories and geographic distribution surveys to 
facilitate review of which species should be advanced to the official proposed 
stage for listing consideration. The USFWS and NOAA Fisheries can and 
should avail themselves of this expertise by contracting with (or by use of other 
means) the States to provide these data and analyses. 

b. Reliance on Sound Science: The threshold of what constitutes substantial 
information provided in a listing petition to warrant further consideration 
must be raised. The petitioner should be required to provide the data on which 
they are relying in the petition. The Services need broad flexibility to reject pe- 
titions lacking scientific basis. 

c. Adequate Time Frames for Listing Decisions: The statutory time frames 
allowed for listing decisions are too short to provide for adequate information 
to be collected and analyzed. This causes a flawed decision making process pre- 
cipitated by legal action. The Services should have flexibility to delay decisions, 
especially on species where there is little information with which to make a de- 
cision or in cases where major scientific studies are underway that will provide 
information for decision making. 

d. Presumption for State Information: If a determination is made that sub- 
stantial information is submitted with a listing petition, the Secretary should 
be required to provide all listing petitions to the appropriate State fish and 
wildlife agency or agencies for review. There should be a rebuttable presump- 
tion in favor of State information and recommendations on listing, which the 
Secretary should be required to refute through peer review if the Secretary dis- 
agreed with the State recommendation. 

e. Exclusions of a State or Geographic Area in the Listing Process: The 

Act should provide greater flexibility to not list a distinct geographic area or 
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state within the range of a species if it is receiving adequate management 
within that portion of its range. Providing geographic exciusions wiii ensure 
that States that have adequate management programs for rare species are not 
penaiized for iack of effort or resuit elsewhere, and would provide an incentive 
for States to provide adequate management. Similarly, there should be greater 
flexibility to delist a distinct geographic area or State within the range of a 
species where ESA protections are no longer needed. 

f. J oint Rule-Making and Decision Making Between the USFWS, NOAA 
Fisheries and the State Fish and Wildlife Agencies: State agencies have 
jurisdictional authority for species prior to listing, and share jurisdiction for 
species when listed and during post-delisting monitoring stage. Because of this 
co-equal role with the Federal agencies. State agencies should be given the 
choice to participate fully in petition evaluation, data review and rule-making 
processes, and be given an equal say in listing decisions. Decisions should be 
made on a consensus basis, whenever possible, by the State agencies, USFWS, 
and NOAA Fisheries. If the partners cannot agree on a listing decision, the re- 
spective Secretary of I nterior and Commerce should make the final decision. 

IV. De-Listing 

Efforts to recover listed species must receive enhanced attention, at least concomi- 
tant with the attention given to listing. The Association suggests that additional 
focus and attention on recovery planning and achievement will lead to species popu- 
lation status commensurate with down- or de-listing. Legislative criteria linking the 
process to initiate down- or de-listing action to meeting objectives in approved recov- 
ery plans should be mandated. Incremental down- or de-listing by State or geo- 
graphic population should proceed with much greater priority than it now receives. 
De-listing must be maintained and activated based solely on biology. To emphasize 
the importance of the de-listing process, funding for de-listing actions should be in- 
creased and receive a specific-line item within the appropriations provided for list- 
ing actions. Until the USFWS catches up with the backlog of listing proposals, de- 
listing actions too often get relegated to a low priority because of the process pres- 
sures and legal challenges with many listing petitions. This approach does not rec- 
ognize the importance of acknowledging and rewarding accomplishments under the 
Act to building public support for the Act and the conservation programs carried out 
under it. 

The Association advocates that the States be authorized to design and develop 
monitoring programs on de-listed species, with recognized (by the federal agencies) 
full legal responsibility for species conservation, and report annually to the Sec- 
retary during the five-year period on the status of the monitored species. Funds 
must also be provided to the States to conduct these monitoring and evaluation 
efforts. 

V. Criticai Habitat Designation 

The Association advocates that critical habitat designation should occur concur- 
rently with recovery planning, exc^t when there is an urgent eminent threat to a 
significant amount of occupied habitat that would warrant designation at the time 
of listing. The Secretary should retain discretionary authority over when and wheth- 
er or not to designate critical habitat, and not be under a statutory mandate to al- 
ways designate critical habitat. State agencies should be equal partners with the 
Federal agencies in evaluating the need, planning, identifying areas, rule-making, 
and decision making processes for all critical habitat designations. 

State fish and wildlife agencies have expertise, knowledge and data regarding a 
species extant and historic ranges, where it may now be extirpated, and which habi- 
tats might have the potential to facilitate species recovery. Flabitats for recovery 
may include those that were historically occupied, if they are still capable of sup- 
porting the species: in the absence of such areas, non-occupied but potential habitat 
should be identified for recovery. Whether either or both kinds should be identified 
as "critical habitat" must be decided on a species-by-species basis. The Association 
recommends clarifying the regulatory implications of what constitutes "adverse 
modification of critical habitat" (discussed in the section on Prohibited Acts). 

The Association recognizes the value of voluntary non-regulatory efforts of many 
landowners to protect, manage and restore habitats needed for recovery. Many land- 
owners have implemented or are willing to commit to implement management pro- 
grams that equal the biological protections of critical habitat. Providing these con- 
scientious landowners with protections from the regulatory implications of critical 
habitat designations rewards their good acts and provides incentive for other land- 
owners to do likewise. The Act provides that the Secretary has discretion to exclude 
areas for critical habitat designation, if the benefits of exclusion outweigh the 
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benefits of designation. The Association recommends expanding the types and use 
of exciusions and institutionaiizing them in poiicy and statute, inciuding: 

a. exciusion of aii iands covered by a HCP, SCA, SHA, or other approved con- 
servation pian from criticai habitat designations: 

b. exciusion of State iands that have protection equivaient to that provided by 
designation of criticai habitat; which provide a net benefit to the species 
through protection and management of the iand; and which have an effective 
management program; 

c. exciusion of county and private iands under a cooperative management agree- 
ment between the State and the Service, another Federai agency, or private 
conservation organization or partnership that has protection equivaient to that 
provided by designation of criticai habitat; provides a net benefit to the species 
through protection and management of the iand; and which provides an effec- 
tive management program; 

d. exciusion for important Miiitary training areas that have adequate Integrated 
Naturai Resource Management Pians; 

e. provide a stewardship incentive exciusion for state, county and private iands 
that wouid be voluntariiy entered into conservation partnerships or some other 
form of management agreement; 

f. automatic removai of criticai habitat designations for aii future FICPs, SCAs, 
and SFIAs when approved by the Service according to standards that the pians 
or agreements achieve a net conservation benefit and have undergone pubiic re- 
view. 

VI. Recovery Plans/ Recovery Teams 

Once a species is iisted. States must make every effort to address the factors that 
wiii resuit in recovery of the species and its uitimate delisting. The intent of the 
Act is to recover species, not just iist them. The States can and must piay a major 
role in recovery planning and implementation. State fish and wildlife agencies 
should always be given the opportunity to take the lead on recovery planning, or 
in the absence of an appointed recovery team or appropriate surrogate, to provide 
professional review of draft recovery plans prepared by a FWS or NOAA Fisheries 
staff or contractor. The utility of a team approach not only provides for application 
of a broad base of knowledge and perspectives, but also better intergovernmental 
coordination regarding biological, social, economic and environmental factors. State 
fish and wildlife agency participation brings management expertise, practicality, 
and experience in working with both private landowners and local land use regu- 
latory agencies (county Planning and Zoning agencies, for example), both of which 
are vital to success of recovery programs. 

Recovery plans should present a number of recovery options that are technically 
feasible and will lead to species recovery and delisting. Different recovery options 
may have significantly different social, economic and environmental consequences. 
Statutory deadlines should be imposed on the agencies to produce a draft recovery 
plan no later than 2 years after listing, a final recovery plan not later than 3 years 
after listing, and a revision every 10 years. Recovery plans should: 

a. identify jurisdictional responsibilities through implementation agreements: 

b. provide multiple recovery approaches that are technically feasible, as options 
for agencies to use to best meet social, economic, and environmental needs; 

c. have the flexibility to provide short term interim management strategies for 
those species for which there is little information with which to develop a full 
recovery plan or when interim recovery strategies are the best approach to sta- 
bilize populations: 

d. identify specific (i.e. quantified, measurable) population and habitat objectives 
that, when attained, trigger down or delisting: 

e. include appropriately documented and credible justification for all goals, objec- 
tives, and implementation approaches: 

f. identify habitat important for recovery of the species, designate (if appropriate) 
critical habitat for regulatory purposes; and provide an indication of important 
habitat factors necessary for the species— i.e., simple protection may not be the 
best course of action— recovery and maintenance may require habitat changes 
such as openings, diversity, early successional stages, etc.; 

g. provide proforma Section 7 approval for Federal agency and State agency ac- 
tions that are consistent with recovery plans: 

h. provide "short form" FICPs for private landowners for certain activities, and 
(where appropriate) exemption from Section 9 and 10 restrictions for others: 

i. provide certainty to cooperating landowners regarding their fate under the 
ESA; 

j. be exempt from NEPA, if comparable State process is satisfied; and 



66 


k. satisfy plan amendment requirements for ESA under NFMA, FLPMA and 
other Federal land management acts, if the proposed actions are consistent 
with the appropriate recovery plan. 

VII. Distinction between Threatened and Endangered 

The ESA distinguishes between "threatened" and "endangered" species, with the 
status of "endangered" being subject to more protective regimes than "threatened". 
Clearly, two separate categories were legislatively provided for in the Act for very 
definite and distinct purposes. Although threatened species are imperiled and at 
risk of becoming endangered, there is greater leeway for management flexibility and 
protections provided. The USFWS and NOAA Fisheries apply rules for protecting 
endangered species to threatened species as well, regardless of whether additional 
protections are warranted. The agencies or congress must reassert the distinction 
between these classifications in the Act, including greater application and involve- 
ment by the States in development of Section 4(d) rules allowing for management 
flexibility. 

VIII. State Conservation Agreements, Candidate Conservation Agreements, Safe 
Harbor Agreements and Habitat Conservation Plans 

The Association supports the use of state conservation agreements, candidate con- 
servation agreements, safe harbor agreements, and habitat conservation plans. The 
State fish and wildlife agencies can provide contacts, expertise, and knowledge to 
contribute toward successful use of these tools in conserving listed species and their 
habitats. The use and applications of these tools should be more fully clarified and 
understood by all agencies. State Conservation Agreements, Candidate Conservation 
Agreements, and Safe Flarbor Agreements provide incentives to states and private 
landowners to invest in conserving rare species and in recovering species that are 
listed. They can remove the threat of future regulatory restrictions that are too 
often associated with listed species. Flabitat Conservation Plans, in their limited ap- 
plication thus far, have already been used effectively to bring together affected and 
interested parties, to examine and agree on short-term objectives and long-term 
goals, and provide certainty to the recovery process while minimizing impacts on 
private lands and meeting the recovery needs of affected species. The Act should be 
amended to specifically include these as recovery tools. 

IX. Certainty and Incentives for Private Landowners 

Private landowners can play a major positive role in species recovery, if they are 
involved in the process early, given appropriate information on what they can and 
cannot do, and nave certainty about the fate of their own land management prac- 
tices under ESA. Most landowners want to be good stewards of their land. Most will 
work with fish and wildlife resources agencies, if they are approached with courtesy 
and respect, and sensitivity to their interests and plans. Federal agencies and 
States must do a better job of matching existing incentives (under several programs 
at all government levels, such as Farm Bill programs, the Landowner Incentives 
Program, and Private Lands Stewardship Program, etc.) with landowners who are 
interested in conservation. In return. Federal and State agencies need to assure 
landowners that, if they agree to certain habitat conservation measures, we will not 
require any more of them. This certainty must be assured for prelisting State Con- 
servation Agreements, Safe Flarbor Agreements, and Flabitat Conservation Plans. 

Several areas are ripe for providing additional monetary conservation incentives 
for private landowners including changes to inheritance tax law to remove the dis- 
incentive that forces the breaking up of large tracts of land to pay taxes; and estab- 
lishment of a permanent statutory basis for the Landowner Incentive Program for 
fish and wildlife habitat conservation on private lands. 

X. Prohibited Acts 

The Association advocates that the USFWS and NOAA Fisheries clarify the 
standards they will apply in making a determination if alteration to habitat con- 
stitutes harm, and thus a "take" under Section 9 of the Act. Not all habitat actions 
lead to species decline: some disturbance, in fact, may be vital to recovery of species 
dependent on early successional stages. 

The Act should be amended to affirm the current regulatory standard for prohib- 
iting "destruction or adverse modification of critical habitat" for federal actions 
under the Section 7 process. The prohibition now applies if the "destruction or ad- 
verse modification of critical habitat" would jeopardize the continued existence of a 
listed or proposed species. The Association is concerned that a more restrictive 
standard, i.e. one that would prohibit any minor loss or adverse modification of crit- 
ical habitat, would establish quasi-sanctuaries on state and private land and create 
regulatory grid-lock for many federal actions including those funding State 
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programs. The Act needs to provide both ad^uate protection and flexibility to man- 
age the quantity, quality and location of critical habitat for species recovery. The 
Association believes that as long as adequate mitigation is required in the Section 
7 process to offset any minor loss or adverse modification of critical habitat, than 
the current "jeopardy" regulatory standard is appropriate. 

XI. Funding 

The Association supports enhanced appropriated funding for all aspects of the 
ESA. We realize the challenges faced by Congress in meeting all national needs. 
However, we strongly urge a re-focus of appropriated dollars so that Section 6 fund- 
ing can be significantly increased, if necessary by reallocating non-traditional Sec- 
tion 6 granting funds. The amount available in recent fiscal years to States is both 
grossly inadequate, and not at all proportionate to the responsibility of the State 
fish and wildlife agencies for listed species. The amount of funding provided under 
the program has not grown in relation to increases in the number of listed species. 

I n 1977, Congress provided $4.2 million for assistance to states to deal with 194 list- 
ed species. In 2002, the number of listed species (1,263) was more than six times 
as large, yet Congress provided just $7.52 million for assistance to States. This rep- 
resents a decline in real support for this program, when adjusted for inflation. We 
also suggest that as States assume a greater lead in administering the ESA, Con- 
gress should redirect other Federal appropriations now going to USFWS and NOAA 
Fisheries to the States for funding implementation of the Act. 

At the same time, we believe that existing funding must be more effectively spent, 
and alternative-funding sources should be fully explored. The Association suggests 
that continuing to spend substantial money on species that are essentially recov- 
ered, at least in part of their range (such as the bald eagle), should be from sources 
other than those available under the ESA. The USFWS, NOAA Fisheries, and State 
fish and wildlife agencies all need to explore processes for assigning funding to list- 
ed species to ensure that those in the most significant need of recovery attention 
(and not just those that are the most charismatic) are addressed first. 

Finally, the Association reemphasizes that it is vitally important to secure fund- 
ing (separate from ESA) for the States to provide support for conservation programs 
for nongame fish, wildlife and their habitats in order to facilitate a conservation 
safety net before it is necessary to impose the ESA to prevent species extinction. 
This preventive management makes good biological and economic sense. 

The Association's Teaming With Wildlife initiative, and other wildlife diversity 
funding programs that build on the tremendously successful Pittman-Robertson and 
Wallop-Breaux user pay-user benefit programs for wildlife and sportfish, would pro- 
vide new reliable sources of funding for State programs. These funds should be allo- 
cated to the States for conservation, recreation and education programs relating to 
fish and wildlife and their habitats. If we can address the limiting factors causing 
a species decline before they reach a stage where the ESA is the only protection 
against extinction, we can employ a series of voluntary, non-regulatory approaches 
that provide more flexibility and creativity for conservation programs with private 
landowners and other jurisdictional entities. 


The Chairman. Thank you. 

Ms. Clark. 

STATEMENT OF J AMIE RAPPAPORT CLARK, 
DEFENDERS OF WILDLIFE 

Ms. Clark. Thank you, Mr. Chairman, and members of the 
Committee. I appreciate the invitation to speak on behalf of De- 
fenders of Wildlife, Environmental Defense and World Wildlife 
Fund on H .R. 3824. 

Before coming to Defenders of Wildlife, I worked for the Federal 
Government for almost 20 years for both the Department of De- 
fense and Department of the Interior. I have seen the Endangered 
Species Act from different perspectives, that of an agency working 
to comply with the law, leading the agency charged along with 
other Federal agencies. States and private landowners with imple- 
menting the law, and now from a conservation organization 
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working to ensure the law is fully implemented to conserve endan- 
gered and threatened plants and wildlife. 

The common lesson I 've drawn from all these experiences is that 
the Endangered Species Act is one of our most farsighted and im- 
portant conservation laws. That's why it is so important to make 
sure that any changes to the Act will make it more effective in con- 
serving species and their habitat. 

As you know, Mr. Chairman, our organizations were asked by 
Mr. Rahall to provide technical assistance to him in his negotia- 
tions with you over this bill. We did so, and having heard you say 
many times that you believe that the Act was not doing a good 
enough job recovering species, we were hopeful that you and Mr. 
Rahall could reach agreement on a bill that would enhance the re- 
covery of species. 

Frankly, Mr. Chairman, after reviewing the bill when it became 
available 2 days ago, we were very disappointed. Far from enhanc- 
ing species recovery, FI.R. 3824 will not only actually undermine 
species recovery in several important ways but could lead to fur- 
ther species extinctions. I have described these in detail in my 
written testimony but will highlight four major problems this after- 
noon. 

First, the bill eliminates the protection of critical habitat but 
fails to replace it with adequately protected habitat necessary for 
the recovery of endangered species. 

Second, the bill undermines the fundamental requirement of the 
Act that Federal agencies consult with the Secretary to ensure 
their actions will not jeopardize threatened or endangered species, 
removing the essential checks and balances of section 7 consulta- 
tion and the benefit of expert advice from the services. 

Third, the bill creates a windfall for developers by allowing them 
to bypass by the Act's prohibition against killing or injuring endan- 
gers species and its procedures for mitigating the impacts of such 
takes by requiring that it will take permit or statement. 

Fourth, the bill eliminates protection for threatened species, 
species such as the bald eagle, the loggerhead sea turtle, the south- 
ern sea otter by deleting the current mandatory requirement that 
the Secretary issue regulations that are necessary and advisable 
for the conservation of threatened species. 

In evaluating any bill to change the Endangered Species Act, the 
benchmark has to be: Does it truly aid species conservation? If the 
answer is, no, then we have failed. By that measure, FI.R. 3824 is 
a failure because it clearly will undermine species conservation. 

There is a better way. The Endangered Species Act can be im- 
proved to enhance species conservation and make the law more 
workable for landowners and others, and we suggest the following 
steps. 

First, make species recovery the central focus of the Act. There 
are three essential elements. One, provide an unambiguous statu- 
tory definition of jeopardy as any action that will impair species re- 
covery. Two, require that the habitat necessary for the recovery of 
a species be identified in recovery plans. And, three, require that 
the impact of agency actions on this habitat be considered in deter- 
mining whether the action will result in jeopardy to a threatened 
or endangered species. Changes to the critical habitat provisions of 
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the law today should only be considered if these three elements are 
first in place. 

Second, enhance the science underlying species conservation by 
establishing science advisory boards for the Fish and Wildlife Serv- 
ice and the National Fishery Service modeled after those very suc- 
cessfully used by the Environmental Protection Agency. Rather 
than Congress telling agencies what constitutes best available 
science, provide the resources and allow the agencies to seek the 
advice of clearly qualified scientists. 

Third, promote greater partnerships with the States. Section 6 of 
the Act should be amended to specify that there be consultation 
with state fish and wildlife and conservation agencies on the full 
range of endangered species decisions from conservation of can- 
didate species to recovery of listed species. Federal funding in sup- 
port of State conservation efforts should be increased as well. 

Fourth, provide incentives for conservation on private lands. 

And, fifth, funding for implementation of the Act should be dra- 
matically increased. 

With these steps, the Endangered Species Act can be improved 
to enhance its ability to recover species. With these steps, you can 
keep the commitment to future generations Congress made in 1973 
when it adopted the Endangered Species Act. Thank you. 

[The prepared statement of Mr. Clark follows:] 

statement of J amie Rappaport Clark, Executive Vice President, Defenders 

of Wildlife, on behalf of Defenders of Wildlife, Environmental Defense, 

and World Wildlife Fund 

Mr. Chairman, Mr. Rahall, and Members of the Committee, I am Jamie 
Rappaport Ciark, Executive Vice President of Defenders of Wiidiife. Thank you for 
this opportunity to present the views of Defenders of Wiidiife, Environmentai De- 
fense, and Worid Wiidiife Fund on H.R. 3824, the Threatened and Endangered 
Species Recovery Act of 2005. 

SUCCESS OF THE ENDANGERED SPECIES ACT 

Prior to coming to Defenders of Wiidiife, I worked for the federai government for 
aimost 20 years, for both the Department of Defense and the Department of the In- 
terior. I served as Director of theU.S. Fish and Wiidiife Service from 1997 to 2001. 
Thus, I have seen the Endangered Species Act from different perspectives: that of 
an agency working to compiy with the iaw; ieading the agency charged, aiong with 
other federai agencies, states, and private iandowners, with impiementing the iaw; 
and now ieading a conservation organization working to ensure that the iaw is fuiiy 
impiemented to conserve threatened and endangered piants and wiidiife. 

The common iesson I have drawn from aii of these experiences is that the Endan- 
gered Species Act is one of our most farsighted and important conservation iaws. 
For more than 30 years, the Endangered Species Act has sounded the aiarm and 
saved wiidiife that we humans have driven toward extinction. Today, we have 
woives in Yeiiowstone, manatees in Fiorida, and sea otters in Caiifornia, iargely be- 
cause of the Act. We can stiii see baid eagies in the iower 48 states and other mag- 
nificent creatures iike the peregrine faicon, the American aiiigator, and Caiifornia 
condors, iargeiy because of the Act. 

Indeed, there can be no denying that, with the Endangered Species Act's help, 
hundreds of species have been rescued from the catastrophic permanence of extinc- 
tion. Many have seen their popuiations stabiiized; some have actuaiiy seen their 
popuiations grow. Some have even benefited from comprehensive recovery and habi- 
tat conservation efforts to the point where they no ionger need the protections of 
the Act. 

In so many ways, Congress was prescient in the originai construction of the En- 
dangered Species Act. First, it crafted an Act that spoke specificaiiy to the vaiue— 
tangibie and intangibie— of conserving species for future generations, a key point 
sometimes iost in today's discussions. 

Second, it addressed a probiem that, at the time, was oniy just beginning to be 
understood: our iooming extinction crisis. Currentiy there is iittie doubt ieft in the 
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minds of professional biologists that Earth is faced with a mounting loss of species 
that threatens to rival the great mass extinctions of the geological record. Human 
activities have brought the Earth to the brink of this crisis. Many biologists today 
say that coming decades will see the loss of large numbers of species. These 
extinctions will alter not only biological diversity but also the evolutionary processes 
by which diversity is generated and maintained. Extinction is now proceeding one 
thousand times faster than the planet's historic rate. 

Lastly, in passing the Act, Congress recognized another key fact that subsequent 
scientific understanding has only confirmed: the best way to protect species is to 
conserve their habitat. Today, loss of habitat is widely considered by scientists to 
be the primary cause of species endangerment and extinction. 

Reduced to its core, the Act simply says the federal government must identify 
species threatened with extinction, identify habitat they need to survive, and help 
protect both accordingly. And it has worked. More than 1800 species currently pro- 
tected by the Act are still with us; only 9 have been declared extinct. That's an as- 
tonishing success rate of more than 99 percent. It highlights that the first step to- 
ward recovering a species is to halt its decline. 

With this record in mind, the benchmark against which to measure any proposal 
to change the Act is: Does it truly aid species conservation? If the answer is no, then 
we have failed. 

H. R. 3824 UNDERMINES SPECIES RECOVERY 

Mr. Chairman, you have been quite critical of the Act for not doing a better job 
of recovering species. The Act can be improved to better promote species recovery. 
Unfortunately, the bill you have introduced, H.R. 3824, is very disappointing. In- 
stead of promoting recovery, H.R. 3824 would deal a tremendous setback to the re- 
covery of threatened and endangered species. 

H.R. 3824 undermines species recovery in several ways: 

I. H.R. 3824 Fails to Protect Habitat Necessary For Species Recovery 

H.R. 3824 establishes new recovery planning requirements that fail to ensure 
that habitat necessary for species recovery will be adequately protected or even con- 
sidered in determining, under section 7 of the Act, whether agency actions are likely 
to jeopardize the continued existence of threatened and endangered species. Thus, 
the bill's elimination of critical habitat without providing an improved way of pro- 
tecting habitat essential to species recovery is a significant step backward, one that 
seriously undermines the purpose and intent of the law. 

2. H.R. 3824 Weakens the Obligation of Federal Agencies to Consult on Their 

Actions 

H.R. 3824 significantly weakens the substantive and procedural protections of 
section 7, generally considered the Act's most important and effective provision. For 
example, authorizing the Secretary to establish undefined "alternative procedures" 
for complying with section 7 could all but eliminate the current requirement that 
each federal agency consult with the Services on "any action" which is likely to 
harm endangered or threatened species. Further, H.R. 3824 creates several exemp- 
tions from the requirements of section 7 with respect to section 10 conservation 
plans and section 6 cooperative agreements. If federal agencies are not even re- 
quired to engage in section 7 consultation, the bill makes it highly unlikely that 
they will doan^hing to promote sped es recovery. 

3. H.R. 3824 Creates a De Facto Exemption From the Prohibition Against Take of 

E ndangered Species 

H.R. 3824 creates a broad and unwarranted de facto exemption from the current 
prohibition against take of an endangered species, contained in section 9 of the Act. 
Under H .R. 3824, a landowner can demand from the Secretary a written determina- 
tion of whether a proposed activity will violate the take prohibition. If the Secretary 
fails to respond within 90 days, the bill provides that this shall be deemed a deter- 
mination that the activity will not result in a take. Given the overburdened U.S. 
Fish and Wildlife Service, bogged down already in a morass of missed deadlines, it 
is easy to see how landowners will be able to secure de facto exemptions from the 
Act simply by waiting 91 days. Not only will this impede species recovery, it may 
result in piecemeal whittling away of important habitat, thereby accelerating 
species extinctions. 

4. H.R. 3824 Weakens Protection of Threatened Species 

H.R. 3824 undercuts prospects for recovery of threatened species as well as 
endangered species. Currently, section 4 of the Act requires regulations for threat- 
ened species that meet a highly protective standard: "necessary and advisable for 
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the conservation" of the species. In other words, under current iaw, the Secretary 
is required to issue reguiations that are necessary and advisabie for the recovery 
of threatened species. H.R. 3824 eiimi nates any requirement whatsoever for reguia- 
tions protecting threatened species. Moreover, even where the Secretary chooses to 
issue a reguiation for a threatened species, H.R. 3824 eiiminates the protective 
standard for such reguiations. 

5. H.R. 3824 Weakens the Scientific Foundation for Endangered Species Decisions 

H.R. 3824 weakens the roie of science in virtuaiiy every decision under the Act. 

Language requiring scientific information to compiy with the Data Quaiity Act, to 
beempiricai, peer-reviewed, and consistent with yet-to-be-written reguiations before 
it can be considered the "best scientific data avaiiabie" creates new procedurai hur- 
dies that threaten to exciude important scientific information such as popuiation 
modeiing and projections. Moreover, by faiiing to provide additionai resources to 
compiy with these new requirements, whiie maintaining and adding new deadiines, 
the biii virtuaiiy guarantees continued probiems impiementing the Act, further re- 
ducing the iikeiihood of species recovery. 

6. H.R. 3824 Eiiminates the Endangered Species Committee, the Act's Uitimate 

Safety Vaive 

H.R. 3824 eiiminates the Cabinet-ievei Endangered Species Committee, estab- 
iished by Congress in 1978 to resolve truly irreconcilable conflicts between species 
conservation and development. The exemption provisions contained in section 7(e)- 
(n) have only rarely been used, testifying to the Act's flexibility for resolving con- 
flicts. Nevertheless, the availability of the Endangered Species Committee, with its 
power to decide the ultimate fate of a species, has served as an important caution 
sign and an essential safety valve for conflict resolution. Eliminating it will only 
lead to further controversy over species conservation, rather than promoting species 
recovery. 

7. H.R. 3824 Requires Taxpayers to Pay Developers and Corporations Not to Violate 

the L aw 

H. R. 3824 requires taxpayers to pay developers, corporations, and others the fair 
market value of any use of their property which is determined to violate the prohibi- 
tion against take of an endangered species. Under the bill, developers are not re- 
quired to first avail themselves of the Act's permit procedures under section 10 or, 
if a federal permit is involved, section 7 consultation. There is no requirement that 
the proposed activity be more than speculative and there is no limit on the number 
of times a developer can receive compensation for different proposed activities on 
his or her land. Thus, a developer might propose construction of a shopping center 
that will wipe out the habitat of an endangered species. Once the developer has 
been compensated for that use, he or she can propose an office park on the site and 
become entitled to compensation again. Instead of promoting species recovery, this 
provision creates a windfall for developers and corporations, requiring taxpayers to 
pay them over and over again for not killing or injuring endangered species. 

IMPROVING SPECIES RECOVERY UNDER THE ACT 

Mr. Chairman, your bill, H.R. 3824, will not make the Endangered Species Act 
do a better job at recovering species or improve the Act generally. Those goals are 
achievable, however, if this Committee and the Congress will take a more produc- 
tive path The following steps would improve the Act and ensure it works better for 
all stakeholders: 

I. Make species recovery the central focus of the Act 

2. Properly protect and manage habitat that is needed for species recovery. 

3. Enhance the science underlying endangered species conservation 

4. Promote greater partnerships with the states 

5. Provide incentives for conservation on private lands 

6. Significantly increase funding for the Act 

Allow me to elaborate on each of these recommendations. 

1. Make species recovery the central focus of the Act 

The goal of the Act is to conserve species and the ecosystems upon which they 
depend. Section 3(3) of the Act defines conservation as "the use of all methods and 
procedures which are necessary to bring any endangered species or threatened 
species to the point at which the measures provided pursuant to this Act are no 
longer necessary." In other words, the goal of the Act is to recover species. Imple- 
menting that goal has, however, been elusive. 

We can make the ESA more effective for species and less onerous for landowners 
by ensuring that federal agencies do their part to promote species recovery. That 
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means making sure that federal agencies are held to a high standard. If federal 
agencies are allowed to do things that make recovery less likely to occur, that push 
recovery off into the distant future, or that increase the cost of recovery, not only 
will species conservation suffer but the regulation of private landowners and others 
will almost certainly increase. Yet, federal agencies have been allowed to do exactly 
that. 

Section 7 of the Act requires all federal agencies to consult with the Secretary of 
the Interior or Commerce to insure that their actions are not likely to jeopardize 
the continued existence of a listed species or adversely modify or destroy critical 
habitat. However, there is no statutory definition of jeopardy in current law. The 
only definition of jeopardy is regulatory and several courts have now found that def- 
inition invalid because it ignores the effects of an action on species recovery. 

As federal agencies have ignored the effects of their actions on recovery of species, 
recovery has become an ever more distant goal. Consequently, the burden on private 
landowners to make up for what the federal agencies have not done has grown ever 
greater. If you really want to make the Act more effective at recovering species and 
less burdensome for private landowners, you can do that in one simple step: define 
jeopardy in the Act so that agencies insure that their actions will not make it less 
likely that a species will recover or significantly delay or increase the cost of 
recovery. 

The goal of recovering species and, therefore, the definition of jeopardy, should be 
clear and unambiguous, without any qualifications such as "in the long-term." The 
addition of that phrase creates a serious risk that actions that have substantial ad- 
verse impacts on a species, but are of short duration, may not be seen as jeopard- 
izing the continued existence of the species. By adopting an unambiguous definition 
of jeopardy. Congress will make clear that the central goal of the Act is to recover 
species and that section 7 consultations on federal agency actions must assess 
whether the actions are likely to impair recovery. 

2. Properly protect and manage habitat that is needed for species recovery 

Since species recovery is the central goal of the Act, the key step in achieving that 
goal is properly protecting and managing habitat necessary for species recovery. Ac- 
cordingly, the Act should make clear that the habitat necessary for recovery needs 
to be identified and protected. The recovery plan is the logical and appropriate place 
to achieve this. 

Section 4(f) of the Act requires the Secretary to develop and implement recovery 
plans. In order to make these plans truly effective in achieving species recovery, sev- 
eral changes should be made. First, there should be a deadline for developing recov- 
ery plans, perhaps 36 months from the date a species is listed. Second, specific areas 
of land or water that are of particular value to the conservation of the species and 
that are likely to require management or protection in order to accomplish the goals 
of the recovery plan should be identified. Third, there should be a clear requirement 
that, in considering whether a federal agency action is likely to jeopardize a listed 
species, the effects of the action on the habitat identified in the recovery plan must 
be considered. 

Adoption of these measures, in combination with a clear statutory definition of 
jeopardy tied to a recovery standard, could eliminate the need for designation of 
critical habitat. If such measures were adopted, designated critical habitat should 
be treated as habitat necessary for recovery in the interim while habitat necessary 
for recovery is identified,. 

3. E nhance the science underlying species conservation 

There has been much debate over the quality of science underlying endangered 
species conservation decisions. Unfortunately, most of the proposals to address this, 
including H.R. 3824, have focused on restricting the types of data that can be con- 
sidered or requiring time-consuming and cumbersome peer-review of virtually all 
conservation decisions. Rather than throwing more roadblocks in the way of consid- 
eration of the best available science, as the Act requires, you should increase the 
scientific capacity of the FWS and NMFS by creating for each of them a science ad- 
visory board modeled after the very successful science advisory board of the ERA. 
In that manner, rather than having Congress tell these agencies how they should 
do science— Congress can give them the benefit of useful input from scientifically 
qualified authorities. 

4. Promote greater partnershi ps with thestates 

An important way to strengthen the Act is to take full advantage of the experi- 
ence, expertise, and other strengths of state fish and wildlife and conservation agen- 
cies. The role of the states in the conservation of imperiled species should be 
strengthened and improved by fostering a stronger partnership between the states 
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and the federal government. Currently, section 6 of the Act calls generally for co- 
operation between state and federal governments, but specifically addresses only the 
acquisition and management of land. Section 6 should be amended to specify that 
there be consultation with the State agencies concerned regarding revisions of the 
list of endangered species and threatened species, development and Implementation 
of recovery plans, acquisition of lands, waters, or Interests therein. Issuance of per- 
mits, and measures to direct attention and resources to species before they become 
endangered or threatened. 

As a further step In this direction, section 6 should be amended to replace the 
current system of "full authorities" and "limited authorities" cooperative agree- 
ments, with a simpler and more meaningful approach. States should have the flexi- 
bility to enter Into cooperative agreements covering as many— or as few— species as 
the states choose. For each species covered by a proposed agreement, the state must 
demonstrate that It has an "adequate and active conservation program" that In- 
cludes scientific resource management of such species and that Is consistent with 
the purposes and policies of the Endangered Species Act. The allocation of federal 
funds to the states In support of their programs should be based on a somewhat 
shorter, but more meaningful set of criteria. First among these is the number of 
species to which the cooperative agreement applies. In addition, strong enforcement 
provisions, species recovery requirements, and adequate funding and staffing to im- 
plement state endangered species programs should be considered. 

5. Provide incentives for conservation on private lands 

Most private landowners are good stewards of their land. The Act should encour- 
age this conduct by providing financial and regulatory incentives for conservation. 
Using existing programs, such as the Partners for Fish and Wildlife program and 
Farm Bill conservation programs to contribute to the conservation of endangered 
species should be encouraged. Providing landowners with safe-harbor assurances for 
their voluntary actions promoting species conservation should likewise be encour- 
aged. Establishing a program to provide financial assistance for the implementation 
of conservation measures under safe harbor agreements would also encourage the 
broader use of such agreements. 

6. Significantly increase funding for the Act 

Everyone knows the U.S. Fish and Wildlife Service and NOAA are chronically 
under funded to carry out their responsibilities under the Endangered Species Act. 
Interestingly, it would not take much to change that. Devoting a mere fraction of 
the money the government spends on roads, mines, timber hauls and other "habitat- 
busting" projects instead to endangered species conservation would pay dramatic 
dividends, both for species conservation and for the regulated community waiting 
for decisions on permits and plans. 

CONCLUSION 

When Congress adopted the Endangered Species Act more than thirty years ago, 
it made a commitment to future generations to protect and restore endangered 
species and their habitat. As this Committee considers changes to the Act, you 
should ask yourselves whether you are keeping that commitment. FI.R. 3824 re- 
neges on that commitment by undermining the Endangered Species Act's effective- 
ness at recovering threatened and endangered species. The changes I have outlined 
today would make the Act more effective in conserving species and, in so doing, 
keep the Endangered Species Act's commitment to our children, grandchildren, and 
generations to come. 

Thank you for considering my testimony. I'll be happy to answer questions. 


The Chairman. Thank you. 

Mr. Burling. 

STATEMENT OF J AMES S. BURLING, PRINCIPAL ATTORNEY, 

PROPERTY RIGHTS SECTION, PACIFIC LEGAL FOUNDATION 

Mr. Burling. Thank you, Mr. Chairman, members of the 
Committee for this opportunity to talk about the Threatened and 
Endangered Species Recovery Act of 2005. 

The Endangered Species Act up to date has shown much promise 
that has not been fulfilled. Over 1,300 species have been listed, 10 
recovered. What we have seen from the Endangered Species Act is 



74 


an intrusion by the Federal Government into the minutia of local 
decisionmaking on how people can use their own land. It has led 
to a decimation of certain resource industries and a perception 
from the public that the Act is clearly flawed. 

If landowners are made part of the process of species recovery, 
we can go a long way; 75 percent of all listed species have habitat 
on private property. Private property owners and private water 
owners really can make a difference in converting— in the conver- 
sion of these landowners from antagonists into allies for conserva- 
tion. 

One of the problems that we have now that is addressed in this 
bill is landowners having an inability to learn from the Fish and 
Wildlife Service and the Federal Government what they can and 
cannot do with their land. Landowners have a Flobson's choice: If 
they have property that may be a habitat for an endangered 
species and they choose to use that property, they can go to jail. 
If instead they want to go to the Federal Government and say, is 
my use of this property going to impact and violate the Endangered 
Species Act, they don't get an answer. They are told, perhaps you 
can go through a habitat conservation plan costing tens of thou- 
sands of dollars. 

We represented a gentleman, Robert Morris, who had wanted to 
cut five trees on his property. The trees provided shade for riparian 
habitat. Fie was told that if he cut the trees, he may end up vio- 
lating the ESA, but he was not told definitely that he would. And 
he was never able to get a final determination from the govern- 
ment, therefore never able to go to court to seek compensation. We 
have many other examples like that. 

Mr. Burling. This determination allows landowners to put their 
proposal forth to the government asking, is this going to violate the 
Act or not? 

It does have limitations on the amount of information requests 
right now that the Federal Government can ask a landowner to 
provide. I have litigated too many cases where landowners have 
had endless times of going back and asking for more and more and 
more and more information, at tens and tens of thousands of dol- 
lars of costs, achieving nothing but delay and robbing the bank ac- 
count of the landowner. 

Under this provision, if you had a timber harvest owner, like Mr. 
Morris, he could find out definitely whether cutting his five trees 
is going to violate the Act. If it is, then they move on the aid pack- 
age after that. But it does take the landowner out of eternal limbo. 

Section 14 provides a much needed grants and aids provision. It 
can, for example, help provide develop new forestry techniques, 
new farming techniques, new mining reclamation techniques and 
new water utilization processes that would help protect an endan- 
gered species. And grants can certainly go a long way to helping 
that. 

The aid provision will provide aid to compensate landowners for 
the fair market value of the forgone use. I see that particular lan- 
guage as being a limitation on the government's liability because 
we are talking about, say, in the case in Mr. Morris, we are talking 
about compensation for the inability to cut those five trees, not for 
the full fair market value of the property, but for those five trees. 
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Say hypothetically that these trees could not be cut because it was 
a spotted owl habitat. It may be that the Fish and Wildlife Service 
may think that the spotted owl may not be there in several years; 
time limitations could be put on the process of compensation. That 
is why I believe this Act has 180 days that the landowner would 
negotiate with the Secretary over the particular details. 

Now, there are provisions that say, if you want to do a nuisance, 
say that if a landowner wanted to build in a riparian habitat and 
the State's law of nuisance and the public trust document prohib- 
ited that, that landowner would not be entitled to aid. On the other 
hand, if a landowner wanted to put property to a use that is pro- 
hibited by State or local zoning or that is prohibited, for example, 
from the provisions of a habitat conservation plan, then taking into 
account fair market value of the property, the fair market value 
would reflect the fact that you can't use this property for particular 
ways and a particular manner, and the fair market value is dis- 
counted. 

In litigation dealing with fair market value that the Federal Gov- 
ernment has had for many, many years, we know that the fair 
market value is what a willing seller will pay to a willing buyer 
for property. That would not include putting a skyscraper in a corn 
field. But it would perhaps include cutting down some trees on the 
property as part of a lawful timber harvest program. Thank you. 

[The prepared statement of Mr. Burling follows:] 

statement of J ames S. Burling, Principal Attorney, 

Property Rights Section, Pacific Legal Foundation 

Mr. Chairman, members of the committee, on behaif of Pacific Legai Foundation 
(PLF), I thank you for this opportunity to comment on the proposed Threatened and 
Endangered Species Recovery Act of 2005. 

In its 32 years of existence, the Endangered Species Act (ESA) has had iittie suc- 
cess at achieving its potentiai of conserving and recovering species. Unfortunateiy, 
it has been more successfui at creating deep divisions between iandowners and fed- 
erai reguiators. Of the 1,300 species iisted under the Act, oniy 10 domestic species 
have been recovered and deiisted and the relationship between the ESA and those 
recoveries is doubtfui, at best. From the countiess batties over various iand uses 
across the nation, to the intrusion of the federai government into the minutiae of 
iocai iand use decision-making, to the decimation of certain naturai resource indus- 
tries, and to the widespread pubiic perception that the ESA is severeiy fiawed and 
broken, the ESA has done far more to make iife miserabie for humans than it has 
for meeting its goais of the conservation and recovery of threatened and endangered 
species. 

Approximately 75% of all listed species have habitat on private property. See Ac- 
counting for Species: The True Cost of the Endangered Species Act, Randy T. Sim- 
mons and Kimberly Frost, at page v, available at: http://www.perc.org/publications/ 
articles/esa— costs. php. It makes little sense to perpetuate a program that provides 
terrible disincentives for landowners who may have habitat for listed species. Such 
disincentives will do little to conserve and recover species; instead they will continue 
to create resentment and impede the conservation and recovery of listed species that 
live on nonfederal property. 

Sections of the proposed Threatened and Endangered Species Recovery Act of 
2005 may, for the first time in 32 years, change these dynamics and convert land- 
owners into willing and powerful allies of those seeking to conserve and recover 
threatened and endangered species. By fostering cooperation between landowners 
and the federal government, this proposal has the potential of increasing substan- 
tially the effectiveness of the ESA. By transforming the relationship between land- 
owners and the federal government from antagonists to partners in conservation 
and recovery, this proposal will serve to harness the entrepreneurial spirit of the 
landowner in America's quest to conserve its threatened and endangered flora and 
fauna. 
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These comments will focus primarily upon the three sections that have the most 
potential of transforming the Act into a vehicle for species recovery, specifically por- 
tions of Section 13(d) (Written Determination of Compliance), Section 14 (Private 
Property Conservation fund), and Section 12 (Species Recovery Agreements). 

Section 13(d): Written Determination of Compliance 

One of the most vexing problems for landowners under the current statute is their 
inability to determine whether an activity will actually impact a species in violation 
of the ESA. This has put landowners to a very uncomfortable choice: they can either 
attempt to use their property— and run the risk of violating the ESA with its at- 
tendant penalties, or expend substantial resources to participate in a Habitat Con- 
servation Plan (HCP) or, if appropriate, an Incidental Take Permit or Statement 
(ITP). Unfortunately, for the small landowner seeking only a modest use of his prop- 
erty, the costs of such an HCP or ITP may exceed the value of the project or even 
the property. For example, PLF represented a landowner, Robert Morris, who 
sought to cut five trees on his property near Philipsville, California— where removal 
of the five trees was a permitted use under state law and the only economic value 
of the property. When the National Marine Fisheries Service indicated that the cut- 
ting of these trees might violate the Endangered Species Act by removing shade 
from the aquatic habitat for endangered salmon, his only option was to seek an 
HCP— at an estimated cost that exceeded the value of the trees. 

Similarly, J ohn Taylor owned property near the Mason Neck Wildlife Refuge near 
nesting habitat for bald eagles. When Mr. Taylor sought to build a modular home 
to make life easier for his elderly and disabled wife, the United States Fish and 
Wildlife Service refused to give him permission unless he agreed to conditions that 
were beyond his means and control. What is worse, the service refused for years to 
provide a final and appealable denial. Section 15 would entitle persons in conditions 
similar to Mr. Taylor to obtain a final determination as to whether a proposed use 
will violate Section 9(a). 

Landowners need a meaningful way to determine whether a particular activity on 
thei r property will or will not violate the ESA before they are required to go through 
the time and expense of seeking an HCP or ITP. Section 13(d) provides such a 
mechanism. It adds a new subsection 10(k) to 16 U.S.C. §1539. Landowners have 
the option of applying to the Secretary for a written determination as to whether 
a particular activity will be in compliance with the ESA. To obtain a determination, 
landowners must submit a written description of the activity (including the nature, 
specific location, and duration), a description of any incidental take that the re- 
questor reasonably expects to occur as a result of the proposed action, and any other 
information the r^uestor chooses to include. Upon receipt of a submission with the 
required information, the Secretary shall, within 90 days, provide the requestor 
with a written determination of whether the proposed use will comply with section 
9(a) of the ESA. Requiring the Secretary to adhere to a timetable is especially im- 
portant so that landowners will not face endless delay— delay that otherwise could 
last for years. Because landowners often face severe time constraints that are not 
faced by regulatory agencies, requiring the Secretary to make a determination with- 
in 90 days is very sensible. 

Under this provision, it is anticipated that thefollowing scenarios may occur: 

• A landowner who seeks to cut trees on a certain portion of his property during 
a certain period of time may request a determination as to whether the activity 
will violate Section 9(a). By examining the information submitted by the re- 
questor, and any other available information, the Secretary will be able to in- 
form the landowner whether the proposed activity will comply with Section 9(a). 

• (It is anticipated that if a landowner obtains a certification under this section 
that a proposed use will not violate Section 9(a), that the certification may be 
limited for the reasonable duration of the project and be subject to revocation 
if there is an unanticipated change of circumstances). 

• If the Secretary in the above scenario determines that there is not adequate 
time to make the necessary determination, the requestor and the Secretary may 
agree to an extension of the time in which a determination may be made. This 
may be important when the Secretary requires more time to examine the range 
and existence of a particular species— such as when seasonal conditions require 
more time for a full evaluation by the Secretary. 

With this provision, landowners will no longer be kept in eternal limbo, afraid to 
act and unable to afford a way of determining whether their activities will, in fact, 
violate the ESA. 
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Section 14: Private Property Conservation 

The next meet significant provision of the proposai is Section 14, Private Property 
Conservation. This section, through Grants and Aid, wiii foster coiiaborative efforts 
between iandowners and theFederai Government. 

Section 14 amends Section 13(a) and estabiishes that the Secretary may provide 
conservation grants to promote the "voiuntary conservation of endangered and 
threatened species by the owners of private property." Amended Section 13(b) re- 
quires that grants, among other things, "must be designed to directiy contribute to 
the conservation of an endangered species or threatened species by increasing the 
species numbers and distribution." In addition, amended Subsection 13(c)(i) gives 
the highest priority to grants that "promote the conservation of endangered species 
or threatened species whiie making economicaiiy benefidai and productive use of 
the nonfederai property on which the conservation activities are conducted." This is 
especiaiiy important, because if iandowners are abie to make economicaiiy benefidai 
use of their property whiie at the same time conserving a threatened or endangered 
species, the antagonism that currentiy may exist between some iandowners and the 
federai government may be ameiiorated. Through the FICP process and other coop- 
erative ventures, iandowners have demonstrated their abiiity and wiiiingness to 
manage their iand uses for species conservation and recovery, especiaiiy where com- 
pensation and reguiatory certainty are provided. This reform may further encourage 
iandowners. For exampie: 

• Grants may be used to develop forestry techniques that preserve habitat whiie 
aiiowing economicaiiy productive timber management activities. 

• Grants may heip deveiop farming techniques that better aiiow a coexistence be- 
tween threatened and endangered species and farming. 

• Grants may help provide ways of addressing mining activities in areas that are 
the habitat for threatened and endangered species so that mining activities wiii 
enhance species habitat through innovative mining and reciamation techniques. 

Amended subsection 13(d) creates a program that provides reiief to iandowners 
who have been unabie to receive a determination under Section 14(d) (amended sub- 
section 10(k)) that a proposed activity wiii not violate Section 9(a) and converts 
those landowners into partners for conservation and recovery. If a landowner agrees 
to forego the use of his property that would result in a violation of Section 9(a), the 
landowner will be entitled to aid equivalent to the fair market value of the foregone 
use. In this way, landowners will no longer be forced to bear the entire cost of the 
preservation of a threatened or endangered species when the conditions that have 
led to the precarious state of the species are not the result of activities of the land- 
owner. It is important to note that amended Subsection 13 (d)(3) makes it clear that 
if the Secretary can determine that the proposed use would constitute a nuisance 
under a state's long-standing law of property, then the landowner will not be eligible 
for aid. Thus, 

• If a landowner proposes to destroy riparian habitat in a manner that is prohib- 
ited by a state's law of nuisance and public-trust doctrine, then the landowner 
will not be entitled to aid. 

• If a landowner seeks to develop property on a steep hillside in a manner that 
constitutes a nuisance under State law, the landowner will not be entitled to 
aid. 

• But if a landowner seeks to put his property to a traditional lawful use, such 
as placing a home on a lot in a residential subdivision, or engaging in normal 
farming activities, the landowner will be entitled to aid if the owner decides to 
forego the use because the Secretary is unable to provide assurance with a de- 
termination letter that the use will not violate section 9(a). 

Amended Subsection 13(f) provides that the landowner has the duty of estab- 
lishing, in the first instance, what the fair market value of the foregone use is. The 
Secretary may rebut this value. Under well-established federal precedent, fair mar- 
ket value is defined as "what a willing buyer would pay in cash to a willing seller." 
See eg. United States v. 564.54 Acres of Land, 441 U.S. 506 (1979). This means 
what knowledgeable buyers will pay voluntarily for property based on its existing 
uses and those uses that are reasonably foreseeable in the future. This will not in- 
clude purely speculative uses that have no basis under current market conditions. 
Likewise, the existence of state and local regulations is relevant to a determination 
of fair market value. The government is adept at utilizing appraisers and other ex- 
perts to help determine the fair market value in cases where it condemns nonfederai 
property and it is anticipated that the Secretary may utilize similar means when 
disagreements over the fair market value may arise. Thus, 

• A landowner who proposes to engage in a timber harvest in accordance with 
state and local law will be able to claim reasonably that the fair market value 
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of the use is the reasonably anticipated profit from the harvest after all ex- 
penses are accounted for. 

• If a landowner seeks to develop land in a manner that is prohibited by the zon- 
ing laws of a local municipality, then that prohibition will affect the determina- 
tion of fair market value. 

• If a landowner seeks to harvest timber in a manner prohibited by a State's for- 
estry laws, then that prohibition will affect the determination of fair market 
value. 

• If a landowner seeks to fill tidal wetlands that are protected by a State’s public 
trust doctrine, the prohibition will affect the determination of fair market value. 

• A landowner who proposes to build a single-family home in accordance with 
state and local law, will be able to claim that the fair market value of that use 
is the value attributed to a lot by virtue of the ability to build that single-family 
home. The landowner may not claim that the value of the foregone use includes 
uses not allowed by state or local law, such as housing that exceeds local den- 
sity requirements when there is no reasonable chance of obtaining a variance. 

• A landowner who proposes to build a skyscraper in a corn field (assuming such 
were allowed by local law) will not be able to claim that fair market value of 
the use includes such an unrealistic and speculative project. 

• The Secretary will be able to rebut a suggestion from a landowner who claims 
that the fair market value is anything other than what a willing buyer will pay 
to an unrelated willing seller in the open market. 

• A landowner who does not employ the services of a licensed appraiser operating 
under the Uniform Standards of Professional Appraisal Practice (USPAP) will, 
in all likelihood, be rebutted by the Secretary when she presents evidence from 
an appraiser that meets the USPAP requirements. 

• A landowner who has already agreed to set aside land under an HCP, will not 
be eligible for aid for foregoing a use on the land previously set aside because 
any enforceable agreement to set the subject land aside will be accounted for 
in the fair market value. 

• A landowner seeking aid for foregoing a frivolous use will not gain by this provi- 
sion as the time and costs of proceeding with administrative process and then 
gathering adequate evidence of fair market value will likely exceed any aid 
availablefor the frivolous use. 

• A landowner who deliberately falsifies data or an estimation of fair market 
value would be engaging in fraud, actionable under federal law. 

Section 10(c): Species Recovery Agreements and Species Conservation 
Contracts 

Section 10(c) amends Section 5 (16 U.S.C. §1534) and provides for voluntary 
species recovery agreements and species conservation agreements. These species re- 
covery agreements of not less than 5 years will allow landowners to voluntarily 
work to protect and restore habitat, contribute to the conservation of listed species, 
and implement a management plan. In exchange for these agreements, the Sec- 
retary will make annual payments or provide other compensation. This section will, 
therefore, enlist the support and cooperation of landowners by making them active 
partners in the recovery of listed species. 

In addition to species recovery agreements, section 12 also provides for species 
conservation agreements. This will promote landowners' use of conservation prac- 
tices for the conservation of species and their habitat. Landowners who enter into 
long term contracts of 30 years will be entitled to contract payments equal to the 
actual costs of the conservation practices; landowners who enter into shorter con- 
tracts of 20 or 10 years will be entitled to 80% and 60% of the costs, respectively. 
This provision will encourage landowners to enter into long-term agreements for the 
long-term conservation of listed species, but it may discourage shorter-term agree- 
ments even if they will help conserve the species and it may, therefore, discourage 
some landowners altogether from entering into agreements. 

It is important to stress that these contracts and agreements will be voluntary. 
New Subsection 5(I)(2)(A) provides, in part, that the Secretary "may not require a 
person to enter into an agreement under this subsection as a term or condition of 
any right, privilege, or benefit." By making these agreements strictly voluntary, 
landowners are much more likely to be enthusiastic and willing partners of the re- 
covery and conservation efforts promoted by this Act. 

Other Provisions: 

Critical Habitat: Section 5 repeals existing provisions providing for the designa- 
tion of critical habitat. Despite inflated claims of certain professional critical habitat 
litigation mills, there is no evidence that the designation of any critical habitat has 



79 


contributed to the recovery of any threatened or endangered species. Of the 15 
species determined to have recovered, oniy two had a designation of criticai habitat 
and there is no showing that the criticai habitat designation had anything to do 
with that recovery. Criticai habitat designations have been beset with agency 
faiiures— faiiures both to meet deadiines for designating criticai habitat and faiiures 
to perform adequate anaiyses— especiaiiy economic anaiyses— prior to a criticai 
habitat designation. The entire management agenda of the criticai habitat program 
is being driven by court decisions that have nothing to do with weighing whether 
criticai habitat designations do any good at aii for any species. 

When the Fish and Wiidiife Service designated over 400,000 acres of criticai habi- 
tat for the Aiameda whipsnake in four Caiifornia counties, in response to a court 
chaiienge, the Agency openiy acknowiedged it inciuded areas that were not essentiai 
to the conservation of the species: 

We recognize that not aii parceis within the proposed criticai habitat des- 
ignation wiii contain the primary constituent eiements needed by the 
whipsnake. Given the short period of time in which we were required to 
compiete this proposed ruie, and the iack of fine scaie mapping data, we 
were unabie to map criticai habitat in sufficient detaii to exciude such 
areas. 

65 Fed. Reg. 58933, 58944 (October 3, 2000). 

The deficiencies did not stop there, however. The Agency aiso faiied to adequately 
consider the economic impacts of the critical habitat designation. Although the crit- 
ical habitat included highly populated areas of the State of California in the midst 
of a housing shortage, and costs associated with critical habitat were estimated at 
$100 million for the University of California, and a like amount for the mining in- 
dustry, and state and local agencies identified severe limits that would flow from 
critical habitat affecting fire and flood protection activities, the Service concluded 
the designation of critical habitat for the Alameda whipsnake would have no signifi- 
cant economic effect. 

In response. Pacific Legal Foundation attorneys, representing home builders, 
small businesses and local landowners, challenged the critical habitat designation 
in court. I n Flome Builders Association of Northern California v. United States Fish 
and Wildlife Service, 268 F. Supp. 2d. 1197 (E.D. Cal. 2003), a federal court invali- 
dated the critical habitat designation for the Alameda whipsnake and remanded the 
matter to the agency to redesignate the critical habitat and redo the economic 
analysi s. 

This has lead to further litigation. Recently, Pacific Legal Foundation attorneys 
filed suits in federal court challenging the critical habitat designations of 42 species 
in 42 counties of the State of California, covering almost 1.5 million acres. Each of 
these designations was promulgated as a result of a court action and suffers from 
the same deficiencies as the critical habitat for the Alameda whipsnake— the des- 
ignations are over broad and the economic analyses are inadequate. 

Thus, the ESA critical habitat requirement is, at best, inefficient, and, at worst, 
wasteful, on two fronts. First, according to the very agency tasked with the responsi- 
bility for protecting listed species, the designation of critical habitat provides no 
meaningful protection to the species beyond the protections already provided by 
other provisions of the Act, such as the Section 9 take provision which prohibits 
anyone from harming a listed species. This was also the conclusion of the district 
court in Flome Builders. While the environmental intervenors argued that the in- 
valid critical habitat designation should be left in place for the protection of the Ala- 
meda whipsnake, the court found no evidence that setting aside the critical habitat 
would have any harmful effect on the species. 

And, second, the critical habitat requirement breeds endless litigation that diverts 
limited resources from true conservation efforts. 

What critical habitat designations have done is make the use of millions of acres 
of nonfederal land especially difficult, with landowners facing severe risks if they 
move forward with projects or even if they merely continue a traditional use of their 
land. 

Best Scientific Data: Section 3(a) defines "best available scientific data" to be 
the data the Secretary deems most accurate, reliable, and relevant. Moreover, this 
data will be made public for review by affected members of the public. There have 
been too many instances where data relied upon by the agency has proven to be 
unreliable and, remarkably, unavailable to the public for review. For example, in 
the listing of the California gnatcatcher, the determination that the California 
gnatcatcher was a separate species from the common Mexican gnatcatcher was a 
scientifically controversial decision— and one for which the underlying data was 
unavailable for public review. 
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At present, both the implementing agencies and the courts have interpreted "best 
available" to mean any evidence whatsoever. This has resulted in unnecessary list- 
ings and overly broad "critical habitat" designations. For example, in a July 15, 
1998, study entitled Babbitt's Big Mistake, the National Wilderness Institute docu- 
mented thefollowing. 

Flistorically data error has been the most common actual reason for a 
species to be removed from the endangered species list. Species officially re- 
moved because of data error include: the Mexican duck, Santa Barbara song 
sparrow. Pine Barrens tree frog, Indian flap-shelled turtle, Bahama swal- 
lowtail butterfly, purple-spined hedgehog cactus, Tumamock globeberry, 
spineless hedgehog cactus, McKittrick pennyroyal and cuneate bidens. 
While officially termed "recovered", the Rydberg milk-vetch and three birds 
species from Palau owe their delisting to data error (see Delisted Species 
Wrongly Termed Recovered by FWS, p. 16). Many other currently listed 
species have been determined to by substantially more numerous and to oc- 
cupy a much larger habitat than believed at the time of listing (see Envi- 
ronment International, Conservation Under the Endangered Species Act, 
1997). 

Publications, Studies, Reports, Legislative Briefs at http://www.nwi.org. 

"Best available" data is often not peer reviewed. Currently, the agencies use peer 
review on an informal, ad hoc basis. This has proven inadequate as events in the 
Klamath area have shown. In 2001, the Biological Opinion for the Klamath Project 
concluded that any water diversions for irrigation purposes would jeopardize listed 
salmon and sucker fish, although numerous claims were made that the Biological 
Opinion ignored more reliable data that showed that water diversions would not 
jeopardize the fish. Based on this conclusion, the Bureau of Reclamation prohibited 
all water diversions from the Klamath Project to Klamath area farmers who depend 
on irrigation water from the project. A firestorm of protests followed calling on the 
Administration to take a closer look at the data for 2002. In response, the Adminis- 
tration subjected the data to "peer review" by the National Academy of Sciences. An 
expert scientific committee of that body subsequently determined that the 2001 Bio- 
logical Opinion was faulty because the "best scientific and commercial data" showed 
that water diversions for irrigation would not jeopardize the listed fish. 

The proposed reform requires that the Secretary promulgate regulations that will 
"establish criteria that must be met to determine which data constitute the best 
available scientific data." This should help establish minimal standards of reliability 
for scientific data relied upon by the agencies. 

Better Supported Listing Decisions: Section 4 requires that the "best avail- 
able scientific data" be used in listing decisions. Factors to be considered include the 
inadequacy of existing regulatory mechanisms. It is hoped that this will include pri- 
vate conservation efforts. This provision also refers to "other natural or manmade 
factors." FI ere, it is hoped that the existence of hatcheries and similar programs will 
be taken into account. One of the problems with some of the salmon listings in the 
Pacific Northwest is that they failed to include the populations of hatchery salmon. 
This provision does require that the use of "distinct population segments" be used 
"only sparingly." It is hoped that the Secretary will abide by the spirit of this guide- 
line: otherwise it may not be terribly meaningful and the specter of listing geneti- 
cally identical populations (for example, a wild salmon that coexists with hatchery 
salmon) will continue. 

This section also requires that the Secretary conduct, at least once every five 
years, a review of listed species "based on the information collected for the biennial 
reports to Congress." The data in these reports, however, can be weak and subjec- 
tive. It may be more efficacious not to limit the reviews to this data. 

Posting of Data: Section 6 requires that data supporting a petition to list a 
species must be provided to the Secretary and must be posted for public review on 
the internet. This will avoid the perception that some listing decisions have been 
based on a paucity of reliable evidence. Advocates of listing a particular species 
should welcome the opportunity for a full public review and discussion of the data 
upon which listing petitions are based. 

J eopardy: Section 3(c) revises the definition of the term "jeopardize the contin- 
ued existence" to include an agency action that "would be expected to significantly 
impede, directly or indirectly, the conservation in the long-term of species in the 
wild." This new definition is not an improvement from the plain language of the 
term "jeopardize the continued existence" and may make it more difficult for agen- 
cies to move forward with needed projects. 

I n conclusion, this proposal will go a long way to increase the effectiveness of this 
nation’s efforts to conserve and recover threatened and endangered species by 
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harnessing the cooperation and ingenuity of America's landowners. Thank you for 
this opportunity to share my views with this Committee. 


The Chairman. I thank the gentleman. 

I thank the panel. 

I think we are in recess. But we will go ahead and start the 
questions until they figure out what they are doing. 

Well, we will go the round of questions. And I thank the panel 
for their testimony. I am going to begin with Ms. Clark, and I want 
to talk to you about habitat and try to understand— I want to try 
to understand exactly where it is you are coming from. And we 
have been through this before and as an Administration— when 
you were in the Administration, I know you have gone through all 
this, but when you were in the Administration and had actual over- 
sight on this, it was your determination the critical habitat has 
turned our priorities upside-down; species that are in need of pro- 
tection are having to be ignored. This is a biological disaster. In 25 
years of implementing the ESA, we have found that designation of 
official critical habitat provided little additional protection to most 
listed species while consumed significant amounts of scarce con- 
servation resources. These lawsuits, forcing the service to designate 
critical habitat, necessitate the diversion of scarce Federal re- 
sources from imperiled but unlisted species which do not yet ben- 
efit from the protections of the ESA. 

I understand in your testimony what you are trying to get at in 
terms of the recovery habitat. I don't understand why you tie that 
to maintaining the current critical habitat process if the current 
critical habitat process is so broken and does little or nothing to re- 
cover species. Why are you trying to tie getting rid of a broken part 
of the law to something else? 

Ms. Clark. You're right, Mr. Chairman, we have gone around on 
this issue, and I am happy to continue to talk about it because it 
is the heart of the Endangered Species Act. As I have said many 
times, it really doesn't matter what you do for species if you don't 
take care of their habitat. 

And at the same time, it is, I think, illogical and irresponsible 
to throw out any habitat protection system, even one that can be 
made to work better if there is not something that supplements 
and does a better job. And this bill does not do that. 

The current elimination of habitat, without providing another ef- 
fective means of designating habitat or articulating habitat nec- 
essary for species recovery, will only compromise species that are 
already in precarious states even more. 

I did lay out in my testimony, as well as in my oral statement, 
what I would hope would be a discussion topic of a way to achieve, 

I think, a mechanism, a system that habitat can be protected, that 
species can be recovered, that clear, unambiguous standards for 
whether or not recovery would be impaired would be able to be im- 
plemented by biologists across the country. And I am happy to dis- 
cuss that at greater length. 

The Chairman. Well, as I said, I understand what you're trying 
to get at in terms of recovery habitat. And we have, I think, we 
fundamentally have a disagreement about what the bill language 
actually does and what we are able to achieve on that. Because our 
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fcxus from the very beginning, you and I have had this discussion 
for a number of years, is that we should be focusing on recovery 
and not just on land use. 

Ms. Clark. I agree. 

The Chairman. And that is where we failed in the current imple- 
mentation of the law is that the focus has shifted into land use, 
and we have forgotten about recovery. And we are trying to go back 
to putting the focus on recovery. That is something that you advo- 
cated while you were at the Department of the I nterior. It is some- 
thing that we tried to reflect in this bill. 

Much of what we have been able to come up with was a direct 
result of the discussions that we have had over the last several 
months. There are differences. There are things that you and I may 
never agree on. But when it comes right down to the essence of 
what we are trying to do, I think we are in agreement. I think 
there is just a disagreement in terms of what whether or not the 
language that is in the bill actually achieves what we are both say- 
ing we want to do. 

Ms. Clark. I would agree, Mr. Chairman, that I believe very 
much in your statements that you want to promote an Endangered 
Species Act that does a better job recovering species. And I have 
said that, whether I was a biologist with the service, the director 
of the agency or now Defenders of Wildlife, the bill in its current 
form, I believe very strongly, will not achieve either biologically or 
from an implementation standpoint the objectives you're trying to 
achieve. But I would be happy to continue to have this dialog with 
you and try to work through it. 

You can't substitute a mechanism that is currently a regulatory 
mechanism that r^uires agencies to evaluate the impacts on des- 
ignated habitat with something that is nonbinding, that is non- 
regulatory, with a confusing definition of jeopardy and words like, 
what is it, areas of speciaf value. Trust me, when you're imple- 
menting this law across the country in field stations across the 
country, you want consistency. You want— we talked— you talked 
in the panel before about the important need for clear, unambig- 
uous guidance. 

I would find it very difficult to translate the language in this bill 
into guidance that would provide for consistent implementation in 
the field of the Fish and Wildlife Service. That, combined with defi- 
nitional problems and substantive implementation issues that 
make this discretionary, I think sends the whole notion of habitat 
protection spiraling backwards that would then compromise re- 
cover. 

The Chairman. I realize my time has expired, and I am going 
to have to yield. But I would remind you, when you were respon- 
sible for administering this law, you said the current critical habi- 
tat system was broken. It didn't work. It didn't provide protection, 
additional protection for species. And now, you come before us and 
say, oh, we can't mess with it because it works so great. It can't 
be— there is no consistency in that. 

I realize we have a difference in what the effect is of this bill if 
it were to become law, and that we can continue to work on. But 
I think we agree the current critical habitat and the way it is being 
implemented does little or no good in terms of recovering species. 
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That was your conclusion when you were at the Department of the 
Interior. That is the current Administration's conclusion that is re- 
sponsible for administering this law; the current critical habitat 
system does not work. 

Ms. Clark. The current critical habitat system really can be 
made to work better, I agree. And yes 

The Chairman. Using your words. It doesn't work. 

Ms. Clark. It needs to work better. But that is different— you're 
taking isolated responses that I have made in quotes that I keep 
seeing on both sides of me or that I had— I made in response to 
having to lead an agency out of a zeroing out of the listing budget 
by Congress when I made a conscious decision that providing 
species in need of protection, the protection of the Act, was more 
important than dealing with critical habitat. We worked in the last 
Administration to— with this Congress, in fact, with the late Sen- 
ator J ohn Chafee to try to address the necessary changes to critical 
habitat to make it more effective for recovery. So, yes, I stand be- 
hind the comments that I have made and the comments I continue 
to make. 

All I am suggesting is that this bill does not— does not achieve 
anything to advance the need for habitat for species for recovery. 

The Chairman. I put your quotes up there. But I could just have 
easily put up the quotes from Secretary Babbitt, who said basically 
the same thing on a number of occasions, quotes from judges that 
have found in different cases, on times that you were sued, at the 
Department of the Interior, saying the current critical habitat sys- 
tem doesn't work. 

What we are trying to do is trying to fix that and make it work 
better, as you say. 

I am going to recognize M r. M iller. 

Mr. Miller. Thank you, Mr. Chairman, I want to follow on. 

I would hope that we would use Ms. Clark's statements and her 
candor as the means by which— and this is what I assumed was 
going on in these negotiations— was that there is recognition that 
the current critical habitat arrangement doesn't work for a whole 
host of reasons, one the expenditure of public resources and wheth- 
er or not there is marginal protection provided to the species. 

And that is what we were setting out to do— and I thought in the 
negotiations, that is what you were setting out to do. So I would 
hate to have her candor be used as a weapon against her when, 
in fact, that is what opened the door for many of us to rethink this 
process. 

And I want to, one, thank her for having the courage to step for- 
ward to participate in those negotiations because there is many, I 
recognize, in the environmental community that aren't happy that 
those negotiations took place. There is many in the environmental 
community that think the answer is just no to any change. And I 
think that is a problem. 

So for you in, you know, the Defenders and the EDF and World 
Wildlife Fund, I appreciate the time and effort. I guess, when I sit 
here and having listened to how this is proceeding and when I lis- 
tened to how you two talk here, we were so close on the intent, but 
we still seem to be very far apart on the solution here. And I 
thought what part of this negotiation was about was the idea that 
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we were going to move away from these big blanket designations 
of critical habitat, 4 million acres, 3 million, whatever it is, and we 
were going to move to a designed recovery habitat with very strong 
standards about jeopardy, and we would, in fact, be able to tailor 
make the necessary habitat for the recovery of that species. 

And that sounds— when I explain that in the developing commu- 
nities or I explain that to my cities and counties, they say that 
makes so much more sense, and we have been around this— I want 
to get credit for other things that States have done, that park dis- 
tricts have done in a credit and debit system in this operation. But 
this really held out the hope. And so I would just like, if I might, 
to have you once again explain what you were trying to— your offer 
that was made and what you were trying to do in refining and 
make more workable the critical habitat, recovery habitat— I think 
they are becoming interchangeable— so a habitat system that 
works for the recovery of the species. 

Ms. Clark. OK, I will try to do that. 

The important focus is, the central tenet of the law should be re- 
covery. I don't hear anyone disagreeing with that. So how do we 
do a better job of recovering species? If you accept the importance 
of habitat in recovering species and you accept the importance of 
developing a recovery plan that is biologically, scientifically driven 
with stakeholder involvement, it seems to me that— one of the frus- 
trations with the current critical habitat mechanism is the timing. 

Current law requires you to designate habitat concurrent with 
listing it and allows that 1-year kickout if you need more time to 
determine it. Very frustrating, very difficult because there is so lit- 
tle known other than the threats of the status of the species. 

Mr. Miller. You basically make an uninformed decision. 

Ms. Clark. Exactly. 

Mr. Miller. And that is why you get sued. 

Ms. Clark. It frustrates the regulatory community. It frustrates 
the environmental community, and sometimes, it is questionable 
for the species potentially. So for years, there has been a lot of dis- 
cussion and I believe agreement of moving the identification of 
habitat to the recovery planning process. And everybody agrees on 
that part. 

So to current critical habitat, which is— has force of law, is regu- 
latory and binding, and it allows for agency actions to be reviewed 
to evaluate their impact on habitat, that notion was to be lifted and 
moved into the recovery planning process. And so to have recovery 
plans that have a deadline for completion— and we have said, 
something more like 36 months just because of the magnitude of 
time and engagement to get one of these accomplished— so to de- 
velop a recovery plan that has the habitat necessary for recovery 
be defined and described in a recovery plan, biologically, to have 
an unambiguous definition of jeopardy that clearly, makes it clear 
that any action that impairs recovery would also jeopardize the 
continued existence of the endangered or threatened species and a 
clear direction that agencies examine the impact of their actions on 
habitat necessary for recovery in determining whether there is 
jeopardy. So you link it all together. 

You have identification of habitat shifted to recovery. You have 
a clear definition of jeopardy that is recovery based, and you have 
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agency actions— and rightfully so— Federal agency actions evalu- 
ated against that recovery plan and against the habitat that is 
identified for jeopardy. 

Mr. Miller. You are running out of time here. But that offer, 
that consideration by you and others who you are representing is 
a dramatic departure from existing law. 

Ms. Clark. It is a very dramatic departure. 

Mr. Miller. In the sense, one that is based on a great deal more 
information when the Secretary would make that determination as 
to the applicability of that habitat to that recovery plan. 

Ms. Clark. Yes. 

Mr. Miller. Today, they just throw a blanket out because they 
throw the blanket further and further trying to avoid a lawsuit, 
and you end up getting sued anyway. 

Ms. Clark. What you often have now is a designation of court 
order critical habitat absent a recovery plan and absent the biologi- 
cal underpinnings of what would inform the identification of habi- 
tat. 

Mr. Miller. So you end up with a huge number of landowners, 
be they public or private, who now have questions raised about 
what they can or cannot do on their land, whether it is or is not 
going to be habitat, and that determination is all kicked down the 
road later on as you start to weed out what is necessary or not 
necessary. 

Ms. Clark. Because you're informed by a scientific- based recov- 
ery planning process. Yes. 

Mr. Miller. Well, I don't know 

The Chairman. It sounds like we are all in agreement here. 

Mr. Miller. That is my point. You know, before, that is my 
point, is that is the result I think that we want. I am sure you will 
have different bells and whistles on it than I would put on it. But 
the fact of the matter is, that is the targeted approach that I think 
people want to take as opposed to what happens today. 

But to take what happens today, the fact that Ms. Clark dis- 
agrees with it, I disagree with it, you disagree with it, to take that 
and say, well, then we are going to go— which I think is a mistake 
here in terms of the ambiguity in this and the unenforceability of 
it— I just would like to, before you two split the ways here, I would 
think there is a chance to have a second conversation about wheth- 
er that is doable because I think some of us are willing to burn a 
fair amount of credit to achieve that result because I think it works 
both for the species, and I think it works from the economic point 
of view that we also have to consider. 

Mr. Cardoza. Mr. Chairman, I know Mr. Miller is out of time, 
but if you would yield for a second, I have a point on this matter 
that I think is important. 

The Chairman. Go ahead. 

Mr. Cardoza. Thank you for your indulgence. I think one of the 
things that I am fearful of here— and I think Mr. Miller has really 
tried to move the effort forward with his last statement, because 
I do think we have gotten the admission that the critical habitat 
designation is currently broken. That is a fundamental thing to 
understand and to come to some kind of agreement on. 
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And the question is how we wordsmith the fix, in my opinion. 
And what has transpired in the paper— and I understand, for 
negotiation reasons, some of this rhetoric gets overly heated— but 
what we are trying to do here is not devastate the Endangered 
Species Act. It is to try to fix it and make it workable. And if we 
can now take what Mr. Miller was just saying and add the fact 
that what we are trying to do— and hopefully someone is listening 
out there— that we are not trying to destroy the Act but actually 
make it workable to do what it was set out to do, then we can start 
engaging in the discussion of the wordsmithing. The wordsmithing 
is not going to be easy. But as the process moves forward, I think 
that this Committee and this Chairman and the others that are 
working on it, this effort, can in fact, do the right thing, for once, 
in this Congress. 

We may not all be in total agreement, but certainly, we can move 
this in a very positive way if we have that spirit. 

The Chairman. Thank you. 

Mr. Cannon. 

Mr. Cannon. Thank you, Mr. Chairman. 

I would just like to thank you in particular for moving this bill 
to a point where we are nitpicking over the way we go forward as 
opposed to the need to go forward. I think that is a remarkable suc- 
cess. And I commend you. And I don't particularly have any ques- 
tions, but if the Chairman would like to continue questioning, I 
would be happy to yield time to him. Otherwise, I yield back. 
Thank you. 

The Chairman. I recognize Mr. DeFazio. 

Mr. DeFazio. Thank you, Mr. Chairman. 

In response to the concerns I raised earlier, I believe that Mr. 
Burling was addressing those. I am a bit puzzled— and perhaps 
since I am not a lawyer, perhaps I am at a disadvantage in this 
context— but back to page 57, line 15, in an amount, no less than 
the fair market value. So I guess that means the Secretary could 
actually pay more for the use that was proposed by the property 
owner. 

Now, as I understood the gentleman's testimony as saying, if 
someone was proposing to build a house and the building of that 
house would require the removal of trees which currently is, say, 
prohibited because perhaps they are bald eagle nesting trees that 
the only compensation would go to the value of those trees, not the 
loss of the use of that property for building the house; it seems to 
me that is contradicted by the language here. But you went on— 
and this is sort of a long question. But you went on to say, you 
qualified your interpretation saying it had to do with nuisance stat- 
utes. So I don't know. I just don't follow that. 

So you're saying that all this would do is allow, if I owned a piece 
of property, I hacTfive really tall trees configured in an area where 
I wanted to build a house that happened to be bald eagle nesting 
or other endangered species that all I could— and I proposed to 
build a house there and cut the trees, I could only be compensated 
for the value of the trees, not for the loss of the use of the property 
for building the house or not for the value of the house that I would 
have built or, if the house was to be a rental house, not for the 
value of the rent that I would have accrued from the rental house 
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or, if it were to be a resort, not from the loss of profit that I would 
make from the resort on that property, only for the value of the 
trees? Is that what you're saying? 

Mr. Burling. No. So I do n^ to clarify my statements. If the 
landowner only sought to cut down the five trees, as Mr. Morris 
did, that would be how the compensation would be calculated. If a 
landowner, though, wanted to build a home and the restriction on 
the home was because of the trees that had to be cut down, and 
the first part of the equation is, is that particular use a nuisance 
or not? If it is not a nuisance under State Law, then 

Mr. DeFazio. Can you go to nuisance? In my State, if you own 
forest land and you receive a subsidy from the taxpayers of the 
State, that is, you pay very low property taxes, you're prohibited 
generally from siting a dwelling or other thing on that property, 
permanent dwelling other than something appurtenant to the for- 
est use, would that be covered by nuisance law? 

Mr. Burling. No that is not a nuisance. That is a statutory re- 
striction on the use of the property. 

Mr. DeFazio. So this would waive State statutory restrictions? 

Mr. Burling. No, it would not. If I may try to continue to get 
to the rest of your question. If the restriction is based on State law 
or regulatory restriction, then you look at what the fair market 
value of that particular use is with those State or local restrictions 
in place, in which case the fair market value would be approxi- 
mately zero if you're absolutely prohibited under State law of put- 
ting the property to the use 

Mr. DeFazio. Could you point to me where it says that? Because 
there is a bone of contention here. 

Mr. Burling. Because it talks about the fair market value of the 
forgone use, page 59. 

Mr. DeFazio. The use that was proposed. 

Mr. Burling. That is correct. 

Mr. DeFazio. I don't see anywhere that says that use had to be 
compliant with State law. It says, below the nuisance. This is the 
hang-up for people who aren't lawyers here, you know. 

Mr. Burling. Well, interpreting fair market value, the courts say 
that is what a willing seller will pay to a willing buyer for the use 
of the property. 

And if the particular use is prohibited, you are not going to find 
a willing buyer buying property from a willing seller. And in that 
case, courts are going to find the fair market value and the Sec- 
retary certainly ought to say the fair market value of this par- 
ticular use that is a prohibited use is nothing. Now, there is lots 
of litigation out there about how you determine fair market value 
of regulated property. 

Mr. DeFazio. So this would put a lot of lawyers to work. Couldn't 
we be more specific in this area? What would be— if your interpre- 
tation is correct, couldn't we have another section that would say 
the use must be allowed under State law? 

Mr. Burling. If you want to put something like that in there, 
that makes sense only insofar as State law— we're not talking 
about the particular State law that it dictated by the Endangered 
Species Act. As you may know, the Endangered Species Act, when 
it finds that there is a— under the Endangered Species Act, if a 
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State law fails to adequately take care of protecting endangered 
species, States are encouraged to amend their laws and fix their 
laws to that effect. So just so long as you make it clear, this is not 
law dictated by the Endangered Species Act itself or where the 
States have a great deal of incentive to do that, I think it does 
make some kind of sense to make sure that landowners are not 
going to be compensated by the Federal Government for something 
that the local governments are not allowing them to do in the first 
place. 

That is the beef that the landowners may have with the local 
Government, but we don't have to talk about that here at this time. 

The Chairman. Would the gentleman yield for just a second on 
that point? 

Mr. DeFazio. Yes. 

The Chairman. I guess the question is, you want the property 
owner to be compensated for what they are actually losing. 

Mr. Burling. Correct. 

The Chairman. And if somebody came in and said, I have agri- 
culture land, I don't have water available for development, it is not 
zoned by the county or the city for development, but I had planned 
on some day building luxury condominiums here; would that be 
part of the equation here or would it just be what they are actually 
losing? 

Mr. Burling. Standard appraisal practice does not make that 
part of the equation. A highly speculative use that is not grounded 
in the State proper law. State laws, is not going to be part of that 
use. If you can't farm that property because you may be endan- 
gering a rodent and you traditionally farmed that property, that is 
where we can start talking about compensation, not luxury con- 
dominiums where it simply cannot be done feasibly because of the 
lack of water, in your example, and the violation of State law. 

Mr. DeFazio. Reclaiming my time on that then. Following that 
discussion, I just don't think that the language in the bill quite 
takes us there because the Secretary is prohibited from asking for 
additional information. If I didn't volunteer the information and no- 
where here does it say I must provide, you know, information to 
the Secretary saying that my proposed use is compliant with State 
laws that weren't coerced by the Endangered Species Act, and I, 
you know, and the Secretary can't ask for additional information, 
must make a decision, then, you know, it seems to me that putting 
in further proscription, prescription, whatever, here, regarding 
State law, would be useful, beneficial and I think is somewhat 
agreed upon, because I just have a real hang-up on it because when 
I look at the fair market value section on page 59, forgone, includ- 
ing business, when forgone following a written determination 
under lOK, the proposed use would violate Section 9(a), the prop- 
erty owner shall establish the fair market value. Property owner. 
Not an appraisal. Not lawyers determining whether or not it's an 
allowable use and says a fair market value shall be considered a 
rebuttal presumption. I am not a lawyer, but I think that means, 
pay me. 

Ambiguities regarding the fair market value shall be resolved in 
favor of the property owner, ambiguity. I just don't get that kind 
of protection in there that you are telling me is there. And I don't 
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know why we could explicitly state it if that is a consensus agree- 
ment. 

Mr. Burling. In normal circumstances, when the government be- 
comes liable to pay a landowner for property, usually in condemna- 
tion context, the government will utilize an appraiser. And it is the 
job of the appraiser to look up all the issues dealing with the prop- 
erty, local zoning. And there are 180 days for the landowner and 
the property owner to negotiate for that. 

If the Secretary did not utilize an appraiser in these negotiations 
to determine the fair market value of the property, I think it would 
be malfeasance on the part of the Secretary. 

Mr. DeFazio. But it says the Secretary can't ask for additional 
information. It doesn't say the Secretary shall have the property 
appraised. You're saying this is custom and practice, but it says 
here: The property owner shall establish the fair market value, and 
it should be considered rebuttable presumption. Ambiguities shall 
be resolved in favor of the property owner. Where is the room for 
the assessor and the appraiser? 

Mr. Burling. What I see this process doing, if I could just walk 
you through it. 

Mr. DeFazio. You're creating something here a lot of lawyers are 
going to get rich on. 

The Chairman. The gentleman's time has expired. And I fully 
understand what some of the confusion is on this provision. And I 
think that by the time we mark this bill up, we can take away a 
lot of what that confusion is because the gentleman from Oregon 
has some legitimate concerns and points that I think need to be 
tightened up in the language. 

Mr. DeFazio. Thank you. 

The Chairman. We are called to vote. We have three votes. The 
Committee is temporarily recessed while we go vote. And then we 
will return for questions. So I would encourage the members to 
please return after the series of votes. 

[Recess.] 

The Chairman. We are going to restart the hearing. If I could 
have the witnesses back at the witness table. 

We are going to begin with Mr. Walden, which is I believe where 
we left off. I apologize to our panel for the delay. 

Mr. Walden. 

Mr. Walden. Thank you very much, Mr. Chairman. 

I want to pick up where we left off before we had to go vote on 
the Floor of the Flouse. We were talking about the portion of the 
bill that deals with compensation for private landowners whose 
value of their property is somehow encumbered or reduced because 
of an Endangered Species Act listing. And it appears to me there 
are ways we can clarify and tighten up what is here so that the 
taxpayers aren't being handed a blank check to sign. Is that how 
you see it? I mean, do you think we can get there in this piece? 

Mr. Burling. Absolutdy. 

Mr. Walden. I want to ask each of you that question. When it 
comes to this issue of compensation for reduction of use of the prop- 
erty owner, is that something we can, you think, get to language 
that works that is fair to both sides? 
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Mr. Burling. I think it will be very simple to do that. If we are 
worried about the blank check problem, I think language dealing 
with selection of appraisers to make sure appraisers, licensed ap- 
praisers under the laws of the State, using appropriate standards, 
language like that should help. If you're worrieo about the par- 
ticular use being lawful in a State, I think that is easy enough to 
put that in: This is a use lawful under the State and local regula- 
tion. These are hardly insurmountable issues. 

What I am happy to hear is there seems to be— and I can't speak 
for Congress of course— there seems to be consensus that land- 
owners must be made part of the equation and allies to conserva- 
tion rather than antagonists to it. 

Mr. Walden. Ms. Clark, can you address the same questions and 
issue. 

Ms. Clark. I will try, although I am not an attorney. I am really 
concerned that this compensation provision will create a kind of a 
terrible precedent. 

That said, there are some other concerns. There are already pro- 
cedures in place in the Endangered Species Act for developers to 
obtain permits under either the Federal agency section 7 consulta- 
tion of the section 10 HCP permit program. 

The compensation program, as I read it, as we read it in this bill, 
would eliminate the need to get a permit and any incentives for de- 
velopers or companies to mitigate the impact on endangered or 
threatened species. So that is a significant concern. 

And also, it would potentially result in a financial windfall for 
unscrupulous developers to then get this rotating financial pay- 
ment for proposed activities because of the way it is set up. 
Nobody— you know, we asked in the original panel where this 
money would come from. It certainly isn't coming out of the Fish 
and Wildlife Service budget because they are already overtaxed. 
But the additional outcome that is not clear to me from the way 
that this compensation provision is constructed is that there would 
be no incentive for developers today to participate in a conservation 
plan or more incentive-based programs. 

Mr. Walden. Actually, there is a grant program in this legisla- 
tion to encourage that, and we deal with the no-surprise policy and 
some of those incentives. 

I want to get back to a core issue. Do you think then that private 
property owners should not receive compensation in any case when 
they lose their ability to use their private property or portion there- 
of? Is that your view then that we should never compensate? 

Ms. Clark. There are mechanisms in the law today to allow for 
landowners to comply with the law and for landowners to move for- 
ward with their investment. 

Mr. Walden. What if you come in, though, and say you can't 
farm anymore on your property because of some examples we have 
heard about? 

Ms. Clark. Well, to my knowledge, if you look at the consulta- 
tion records of the Fish and Wildlife Service or the section 10 
records, less than 1 percent of proposed actions have ever been 
stopped in their tracks. 

Mr. Walden. So then we are not talking about a big problem out 
there when it comes to the compensation side. 
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Ms. Clark. No, because there are mechanisms within the law to 
allow, once minimization and mitigation has occurred, for these ac- 
tions to go forward. 

Mr. Walden. Then the bill shouldn't be that big when it comes 
to compensating private property owners. 

Ms. Clark. Well, but the way this is constructed, it provides a 
work-around or a shunt around the necessary requirement to avail 
themselves of the current permitting procedures under sections 7 
and 10 and the current requirement to minimize and mitigate the 
impact of their activities. And it allows, in fact, a direct drive, the 
way that we read it, to be compensated for proposed speculative ac- 
tivities. 

Mr. Walden. Mr. Burling, do you read it that way? 

Mr. Burling. No, I don't because, right now, for landowners of 
ordinary means and ordinary ability, these HCP programs and the 
compensable taking permit programs simply do not work. They 
may be fine for the large developers and the people with means, 
but for the ordinary farmer, the ordinary landowner, fine, see if 
you can cut a few trees. The system we have does not work. 

Mr. Walden. And if I may, Mr. Chairman, Mr. Taylor, can you 
comment on this discussion since I have not heard from you on it? 

Mr. Taylor. Very briefly. Congressman. I am not a lawyer, but 
our association has an established position on compensable taking. 
This provision of the law is inconsistent with that, and therefore 
we do not support the compensable taking. 

Mr. Walden. And what is the position of your organization? That 
never should there be compensable taking? 

Mr. Taylor. Paraphrasing, since I don't have it in front of me, 
but our position is essentially that the compensation of the private 
property protections under the takings clause of the constitution 
with respect to compensation for taking should remain the province 
of the courts. 

Mr. Walden. I don't understand what that means. 

Mr. Taylor. Well, again, I am not an attorney. Our position 

Mr. Walden. But you're representing, from your association, I 
am trying to understand what your association— just leave it to the 
Courts to decide irrespective of these laws? 

Mr. Taylor. The mechanism available for property owners who 
feel aggrieved against compensation is largely and should remain 
largely the province of the courts. That is the position of our asso- 
ciation. 

Mr. Walden. I appreciate knowing that. Given the Supreme 
Court's most recent decision regarding private property rights, I re- 
spectfully would disagree because the court has gone way off where 
a layman would go in terms of reading the constitution. But my 
time has expired. 

Thank you, Mr. Chairman. 

The Chairman. Thank you. 

Mr. I nslee. 

Mr. I NSLEE. I wanted to ask about one of the great concerns I 
have about the bill is the loss of the critical area designation and 
essentially a very strong, enforceable statutory protection for the 
habitat that needs to be protected. And I am sensitive to the argu- 
ment that suggested that there might be a better time to do that. 
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namely in the recovery process, rather than right at the listing 
process, because we might have more science at that point; we can 
more carefully define where that is. 

The bill, if I can find the language here, essentially doesn't have 
any language that I can find talking about critical areas or critical 
habitat. It does have a provision on page 21 that, as part of the 
recovery plan, requires an identification of those specific areas that 
have special value to the conservation of the species. 

Now, my reading of that— this is page 21, lines 4 through 6, my 
reading of that, when it talks about lands of special value, to me 
is a significant diminution of— compared to lands of critical value 
or critical habitat. And the reason I say that is, when I read that 
language, to me it means, well, we are not going to take care of 
the ordinary needs of breeding and feeding and moving around; we 
are just going to care about the special areas where I guess the 
animals have their Christmas parties or something, something that 
is ultimately special, not normally what they do to procreate and 
live. 

And to me, that is a significant lesser protection of really what 
is critical habitat for the survival of the species than would be in 
existing law. And I just wonder, any of the panelists have any com- 
ment about that concern? 

Ms. Clark. Yes. I do. And I share your concern. The current bill 
identification of the special area or specific areas is not the same 
as what I was talking about previously, identification of areas nec- 
essary for recovery. So there is a difference in that, if you were to 
describe in the recovery plan the areas necessary for recovery and 
then allow decisions being made under the Endangered Species Act 
to use that as a foundation for making jeopardy decisions or jeop- 
ardy determinations with an unambiguous jeopardy definition that 
addresses recovery impairment, then I think you make the full cir- 
cle. And just to be clear, we object to eliminating the current con- 
struct of critical habitat without an adequate replacement that 
would support the advancement of recovery. And I have tried to be 
clear that the construct in the current bill we believe does not do 
that. 

Mr. Burling. I see this proposal of taking the emphasis away 
from broad multi-million acre areas of critical habitat and focusing 
recovery plans on these areas of special value of conservation to the 
species, I see it focusing the efforts of the regulatory agencies more 
than what we have now. What we have now is a program that is 
not working. It is like the doctor giving medicine to a patient. It 
is not curing the disease, and it is causing a terrible reaction in a 
patient. This is a more targeted medicine, an alternative medicine 
that I think has potential of doing far more for species than what 
we currently have as critical habitat. 

Mr. Inslee. Couldn't we— if that is the goal, couldn't we use the 
same language that we did in critical habitat to say that is what 
we are getting at, making sure that we preserve the land that is 
critical to their continuation as a species, not this, quote, special, 
close quote— I don't know what special means— couldn't— why 
would we not use that same language with its known recognized, 
codified and now litigated, on numerous occasions, definitions? Why 
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wouldn't we use that same language if we wanted to have the same 
level of protection? 

Mr. Burling. I think the current definition of critical habitat is 
not working. It is beset by litigation on both sides. We have a num- 
ber of lawsuits saying the critical habitat doesn't adequately look 
at economic impacts. The Center For Biological Diversity has a 
number of their own lawsuits. 

It is not working. 

Mr. Inslee. I would agree it is not working. One of the reasons 
is that the person charged by the President of the United States 
for enforcing this a year ago told us he was going to do something 
that is necessary to help solve this problem and today told us he 
just doesn't think that is important any more. And there are prob- 
lems, but one of the difficulties I have is with the executive branch 
currently and with Congress for not funding the efforts to do that. 

And I want to ask Ms. Clark, if I can, about these funding issues. 
My perception about difficulties in the enforcement of this Act, both 
from the ability of recovery of the species, sort of the environmental 
side of the coin, and from the certainty of the landowner, so that 
the landowner has certainty and foreknowledge about what is al- 
lowed and what is not, both of those are severely damaged by 
Congress's failure to give the administrative agencies the ability to 
conduct a scientific research and go through the decisionmaking 
process in a timely fashion that will allow this to work. And that 
is a major problem that we now have. 

Is that a fair statement? If you can just comment on it. 

Ms. Clark. That is a fair statement. In fact, it is quite true and 
has been for a number of years. The lack of resources is a signifi- 
cant if not an overwhelming factor in the responsiveness of the 
Federal agencies charged with overseeing the law, the Fish and 
Wildlife Service and National Fishery Service. It has hampered 
their ability to conduct the necessary scientific reviews to make the 
decisions on whether or not a species should be protected by the 
law. It is the listing backlog you have heard referred to. It clearly 
compromises and has restricted responsiveness to a public awaiting 
outcomes on decisions, on activities under either the Federal agen- 
cy consultation provision or the private landowner section 10 provi- 
sion. But at least as importantly, it has seriously compromised the 
ability of the agency to do their part in accelerating or moving 
species through the spectrum from critically endangered toward re- 
covery because there is just no money in the program to invest in 
the strategies and the activities to support recovery efforts. 

Mr. Inslee. When I was listening to j udge Manson talk, I was 
alerted to the fact that when an otter in the Aleutian Islands was 
considered for listing, at the time, there were 257 other species 
awaiting ESA protections. Even though the report was finished in 
2002, the recommendation that the sea otters be listed, j udge Man- 
son sat on it for 15 months while the otters declined, and 257 other 
species were not listed. 

Is it a fair statement that, unless Congress funds the ability to 
make these decisions, that even if we made changes to this Act, we 
would still experience enormous failure in recovery to the species 
and enormous frustration to landowners because of the uncertainty 
in this process? 
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Ms. Clark. Regardless of what kind of amendments or what 
kind of Endangered Species Act results from any debate, if you 
don't fuel it and if you don't give it the necessary resources to be 
implemented, it hardly matters what is written on the paper. 

It is extremely frustrating. Speaking only for the Fish and Wild- 
life Service, when I was there, I spent a lot of time in that agency, 
and there are incredibly dedicated professional biologists that are 
trying to do their job. They just aren't resourced, or they don't 
exist. The West Coast is probably— is significantly better staffed 
than anywhere else in the country, and they fall way behind. It 
is— they are falling behind statutorily mandated deadlines, not be- 
cause of lack of responsiveness but because the resources to con- 
duct the activities have never been financed. 

Mr. Inslee. Now my reading of this Act is that I don't believe, 
in real life, it would help solve that problem. There is nothing in 
this Act that I think would help solve these chronic problems of 
underfunding these agencies in dealing with this process. In fact, 

I think it will even get worse because, frankly, if a landowner's re- 
quest is immediately approved in 90 days, if there is no action on 
it, you actually remove some of the political force to get Congress 
to fund these agencies so they can make timely decisions for the 
benefit of landowners. 

My perception is, if anything, if these amendments change, we 
will have less of an ability to get these agencies funded. What is 
your thinking about that? 

Ms. Clark. It is certainly possible, and just to be clear, this 90 
day, if the service does not respond in 90 days, the activity can go 
forward, is especially troublesome. And I know the question was 
asked a number of times, well, if it is not 90 days, what should it 
be? Should it be 120 days, 180 days? j ust to be clear, it is not the 
number of days. It is the fact that the kickout default for non- 
response is an activity that could eliminate significant populations, 
or significant habitats could go forward unreviewed. And the rea- 
son that will occur is because of lack of resources. 

One of the things I just want to make sure, particularly with 
Gary sitting next to me, I think I do think that there has been a 
lot of discussion and a lot of debate rightfully so about enhancing 
the role of States. 

The States have tremendous expertise and tremendous capa- 
bility, and as we go through this review of the Endangered Species 
Act, it makes clear sense and it is, in fact, appropriate. It should 
not be just Fish and Wildlife Service that should be stepping for- 
ward. Other Federal agencies really do need to step to the plate. 
And by eroding some of the provisions and consultation, it creates 
an ability for other Federal agencies to disregard their affirmative 
responsibilities, and the opportunity to enhance the role of States 
ne^s to be carefully look^ at because they are right there on the 
ground and can do a terrific— an important job. And they need to 
be resourced as well. 

The Chairman. Your time has expired. 

Mr. Inslee. You have been very gracious. Will you allow me one 
more short question? 

The Chairman. If it is a short one, yes. 
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Mr. Inslee. Mr. Burling, this 90-day issue, the idea is, if the gov- 
ernment doesn't act within 90 days, the landowner is allowed to go 
ahead with this procedure on the assumption that if the govern- 
ment doesn't come through in a timely fashion, it happens. Should 
that be a similar situation for a listing if a citizen petitions for a 
listing and the government fails to act within 90 days or whatever 
number we pick, that it becomes listed? Should we take a similar 
approach? 

Mr. Burling. The 90 days in this provision is to prevent land- 
owners from bearing the excessive cost of the eternal delay that 
happens. If we're tafking about when you're going to list a species 
that is also going to have a substantial impact for a long, long time 
on landowners, I think it makes sense to be more deliberate in how 
you do that; 90 days is far too short a time to have some sort of 
cutoff, of course, for determining whether or not you have a listing 
of a species. That takes far longer than simply looking at a pro- 
posal, whether you want to build homes on property or cut trees 
or some such thing. That should not take very long at all; 90 days 
is a nice amount. That can be changed one way or the other. But 
I think we are really dealing with a completely different level of 
analysis, compared to the listing of a species versus approving a 
use of property. 

Mr. Inslee. Thank you, thank you very much, Mr. Chairman, for 
your courtesy. 

The Chairman. Mr. Udall. 

Mr. Udall of New Mexico. Thank you very much. 

Ms. Clark, under section 13, it requires the Secretary to give pri- 
vate property owners an answer within 90 days. This is following 
up on what J ay just asked here regarding whether their proposed 
development would comply with section 9 of the ESA. Does it make 
any difference if we change that 90 days to 188, 180 days or some 
other— let's just pick 180 days. Does it make any difference in your 
mind? 

Ms. Clark. You can pick 180 or 280 days. But if you don't pro- 
vide the resources for the agency to be able to be responsive to 
make the decision or to evaluate it, it is irrelevant. Because it is 
not a lack of desire of the Fish and Wildlife Service to be respon- 
sive to a request. It is the lack of resources in the agency to be able 
to be responsive. 

Mr. Udall of New Mexico. Thank you. 

Ms. Clark, you said earlier, it doesn't matter— I think this was 
in your testimony— it doesn't matter what you do for species if you 
don't protect their habitat. And I would I ike to ask the panel to just 
give us their big picture look in terms of habitat and what is hap- 
pening. 

You know, Mr. Inslee mentioned in his testimony this idea that 
we have had five massive extinctions in the history of the Earth. 
And the current one we are undergoing with extinction of species, 
we have had experts before this Committee who have talked about 
its being man-caused and that that is the driving force. 

So I wonder if each of you could just give me your big-picture 
look in terms of what is happening to habitat at this particular 
point in time? How much are we losing? What kinds of impacts is 
that having? 
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Mr. Burling. We are losing habitat. It is having an undeniable 
impact on species in this country. A solution, though, when you 
look at the fact that 75 percent of these species exist on private 
land, is to enlist the landowners in helping solve the problems 
rather than having them butt heads as we have for so long. 

I would hope that with the landowners behind preserving and 
protecting and conserving and restoring and recovering endangered 
species that we can really take care of the problem in the ways 
that we have not been able to do in the past 32 years. 

Mr. Udall of New Mexico. Ms. Clark? 

Ms. Clark. It is common scientific knowledge, or representation, 
that loss of habitat is the single leading cause of species decline 
and endangerment in this country. If it is not direct loss, then it 
is habitat fragmentation or the transition of habitat and the over- 
riding impact of invasive species that is shaping and changing the 
landscape today. 

To recover species or to have a sustainable natural resources leg- 
acy or to have a manageable landscape in this country we have to 
figure out how to deal with habitat and habitat sustainability. And 
I do agree, providing incentives and enlisting the support and 
knowledge of the States, enlisting private landowners who do own 
a significant amount of this habitat, to protect species is appro- 
priate and important. 

Also, putting— asking the Federal agencies to step up. The Fed- 
eral Government does oversee a significant land base in this coun- 
try and having the Federal agencies step up to do their part for 
species management and species maintenance is a big part of this 
equation. 

Mr. Udall of New Mexico. Mr. Taylor, do you have anything 
to add? 

Mr. Taylor. J ust a couple of observations. Congressman. 

First of all, I certainly would affiliate myself with the remarks 
from my colleagues. Those are all very accurate. I do think that 
there are a number of other Federal, State and local laws, that gov- 
ernment simply needs to do a better job of coordinating the imple- 
mentation of those laws and give focus to the integration of how 
they affect the quality of our life; and that includes the habitat that 
may or may not be impacted for fish and wildlife resources. 

Mr. Udall of New Mexico. Ms. Clark, could you just take a 
minute and talk about your predation program, the one that 

Ms. Clark. Compensation, great word to use, the compensation 
program. 

Defenders of Wildlife, a number of years ago instituted, with sup- 
port from the community, a program— two programs. One is our 
Predator Compensation Program which, in essence, does provide fi- 
nancial payment for livestock that are taken, as a result of direct 
knowledge, by predators— wolves, grizzly bears. 

We also have a program, our Proactive Program, that provides 
financial support for private landowners, ranchers, farmers, to 
implement proactive measures to manage for potential conflicts 
between listed endangered species predators— wolves, grizzly 
bears— and their ranching livelihood. 

Mr. Udall of New Mexico. Thank you. 

Thank you, Mr. Chairman. 
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The Chairman. Mr. Abercrombie, do you have questions? 

Mr. Abercrombie. Yes, please. Thanlcs, Mr. Chairman. 

Now, I realize that the time is short that you have had to look 
at this, although apparently at least one of you has been involved 
in some of the what are called "negotiations," these discussions. I n 
some respects, if someone was looking in from the outside at this, 
reporters, say, who are going to transpose this into the public 
mind, what they are going to get is, you know, press releases with 
purple language and apocalyptic pronouncements and ideological 
claptrap of one kind or another that comes out there at the 
margins. 

What we don't need in order to pass legislation is a lot of lectures 
about what we should do or not do. What we need is language. 

Now, do you have— I realize you don't have it today, this is espe- 
cially pertinent where, I think— Mr. Taylor, you know, representing 
the organization that you do— I have gone through your testimony 
here, admittedly at a surface level, but there is nothing specific 
here about the areas that I think, if we can resolve, we can get this 
bill passed. 

The question of— give me 2 seconds here— the taking threatened 
species; let me give you a quick example. I do think there needs 
to be specific— species-specific regulations about it. You're dealing 
with a loggerhead turtle; you're not dealing with a lynx or a bobcat. 
You're dealing with an entirely different context and circumstance. 
And I think the Chairman is trying to address in this bill, is my 
reading of it. How do we deal with these things? 

Now, if the language that helps us to deal with that helps us to 
fix what is admitted by everybody is a bill which needs revision or 
is a law which needs revision, we need to have specific language 
from you as to how to accomplish that. 

On separate regulation for threatened species, we need, based on 
their vulnerability, for example; that is a word— I don't know if you 
can translate that into law. 

Mr. Burling is over here representing a law firm. I see he has 
a very extensive thing on property rights. I am sure they could 
twist and turn everything I am saying upside down and make us 
all look like fools. Of course, that is not their purpose. And their 
desire there is to give us enlightenment and perspective and depth 
of analysis. 

But from the point of view of legislation, we have to have lan- 
guage that will stand up to the intent and purpose of the Congress. 
And in this instance, I am just giving you an example, threatened 
species, I think we need to base it on what— on the vulnerability. 
The loggerhead turtle, because of the context within which we deal 
with it, is a hell of a lot more threatened, I guarantee you, than 
some other species who may be less threatened simply because 
they are harder to get at. That kind of thing. 

Second thing, the critical habitat that is going to go on at length 
here— how we define it and how we deal with it— we have to get 
rid of these lawsuits because there is no recovery going on. Again, 
I think that is what everybody has admitted, that is what the 
Chairman's object is here, to deal with this thing. Everybody on 
this panel and the previous panels has indicated, that is what they 
want to get done. 
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We need specific language to do that, because I will tell you I 
have a tough time trying to differentiate— and I am quoting— likely 
to reduce the survival and recovery of the listed species, unquote 
and quote, actions that reasonably would be expected to signifi- 
cantly impede directly or indirectly the conservation in the long 
term of the species in the wild. 

Now, from my point of view as a legislator, just reading that, I 
think they are both aiming in the same direction. But there may 
be people out there that are able to say. Well, that moron can't see 
what the word "impede" actually means, especially because you can 
go over 100 years of settled law or something like that. That is 
what I am driving at. 

If this language is no good, describing it in hyperbole as totally 
destructive of the environmental impact act— the Endangered 
Species Act— doesn't solve anything. We need to have specifics as 
to why that language is not adequate to the task and what you 
would do to improve it. 

And finally, on the written determinations and the question of 
surveys, whether or not 90 days is enough time, I don't know if you 
can get a car loan in 90 days, so it is not— I am not quite sure that 
that is— and surveys and what constitutes best science as opposed 
to all science; and again I am still not clear as to what fair market 
value is of the forgone use. 

I think I know. And I appreciate the discussion you had, Mr. 
Burling, with Mr. DeFazio on that. Because I am sure all of us 
could go off into a whole series of examples which may or not bear 
any relation to reality, which then can be picked up by the press 
especially and become a template for the average person's under- 
standing of what we are trying to do here. 

So we need specifics in those areas. And if that happens and— 
and then the last thing about funds. We need some suggestions 
about alternative funding. I have already said something like 
bonds. We could do something with bonds, maybe do tax credits. 
It doesn't necessarily have to come out of the general fund made 
available to the Department of the Interior. There are all kinds of 
ways to deal with that funding issue. 

And I think we are in general agreement here that we want to 
see some kind of compensation. I want to see it from the point of 
view of getting rid of the lawsuits and getting people to get more 
of that willing seller/willing buyer thing that I think has been pret- 
ty successful. 

The reason I went on at such length in this dissertation is, if we 
could hit these three areas— the threatened species and those defi- 
nitions, the critical habitat and the compensation area— and we get 
some definitions and some suggested language, I think we can do 
this. And I think we have to do it. 

And I think there are a lot of members here, and I am going to 
say in conclusion, Mr. Chairman, I want to help you get this done. 
I, for one, and I am sure— now, I am not speaking for other people, 
but I am sure my views represent the views of a hell of a lot of 
members on this side of the dais here, that we want to help you 
get this done. 

My only thought is, it may take us a little bit more time; maybe 
we need a little bit of breathing room to pull this off. But I think 
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we can do it, and I pledge myself to try and help you do that, and 
I ask you folks and anybody else who has an interest. 

It doesn't do any good to throw brickbats, and I am not saying 
you are; but I am just saying that some of the stuff we have been 
handed out in the hall and all that. I don't want to see that crap. 

I don't pay any attention to that stuff. What I pay attention to is 
what can help us get the legislative job done. And if you can help 
us with that, help the Chairman, I guarantee there are a whole lot 
of members in here that will try to push this through in a way that 
will accomplish the goals that everybody stated they want to see 
accomplished. 

Thank you. 

The Chairman. Thank you, Mr. Abercrombie. 

Mr. Miller. 

Mr. Miller. Thank you, Mr. Chairman. Thank you for your pa- 
tience and thank you for extending the time for us, and I will try 
to be quick. 

Mr. Taylor, is it in your statement— and, j aime, maybe you can 
comment on this— but in your statement, on page 5, you say that— 
you note concern on the bill, that it appears to provide an oppor- 
tunity for the service to bypass State fish and wildlife agencies— 
there on the bottom of that page in the recovery plan authorized. 
Don't we do that now, currently, under existing law? 

Mr. Taylor. Don't we do what. Congressman? 

Mr. Miller. Don't we consider State wildlife agencies when we 
are putting together these recovery plans and proposals? 

Mr. Taylor. Inconsistently. I think you heard Secretary Manson 
observe that in some regions the States are consulted; in others, 
they are not. I mean, our 

Mr. Miller. So— it is not a requirement under current law, so 
you are not talking about this law taking away a right? You would 
like to see what you have now expanded in some fashion? 

Mr. Taylor. Our proposal and our suggestion is that the States 
have expertise that they can contribute significantly to the drafting 
and the implementation of recovery plans, and that the law needs 
to insinuate the role of the States throughout that entire process 
so that expertise can be taken advantage of. 

And it appeared to us, in authorizing the agreement between pri- 
vate landowners and the Fish and Wildlife Service, that at least it 
was silent on the role of the States. 

Along those same lines, there does not appear to be any oppor- 
tunity in here for the States to take a more prominent role in draft- 
ing and implementing recovery plans. That is one of the two areas, 
in particular, that the States nave the most interest in, contrib- 
uting to informed decisionmaking on the front end of the Act with 
respect to making decisions on listing petitions and then in imple- 
menting-in designing and implementing recovery efforts for the 
listed species. 

Mr. Miller. Let me just— I don't mean to make your answer in- 
complete. I am very mindful of the time, because the Chairman has 
been sitting here. 

Ms. Clark, would you care to comment on that? I guess I just 

The Chairman. If you would yield for just a second and I want 
to go back to Mr. Taylor, a listing decision should be based on 
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science. It is either endangered or it is not. There is no role— in my 
mind, there is no role for the State to play in whether or not a 
species is endangered. There's a role for the State to play in gath- 
ering information and providing and working with Fish and Wild- 
life to determine whether or not a species is endangered, but the 
ultimate decision is a scientific decision. It is not a negotiation. 

Mr. Taylor. I think we are saying the same thing, Mr. Chair- 
man. 

The Chairman. I just wanted to make sure, because I think we 
are on the same page in that. 

Mr. Taylor. We are not suggesting that the decision to list be 
based on anything other than science. What we are suggesting is 
that since States have expertise on many of these species and since 
much of the data that the Fish and Wildlife Service uses in decid- 
ing whether a species qualifies for listing or not are generated by 
the State fish and wildlife agencies that the statute should recog- 
nize the expertise and the authority of the States and the contribu- 
tions that they can make to the listing process. 

We aren't suggesting at all that the decision be based on any- 
thing other than science. 

Mr. Miller. The Chairman's reading of the bill is, there is 
nothing that precludes that from happening, contributing to the 
decisions. 

The Chairman. There is nothing 

Mr. Miller. The decision is the decision the Secretary would 
make based upon science, but there is nothing prohibiting them 
from contributing that information or what have you in the bill. 

The Chairman. Correct. But what Mr. Taylor is asking for is cer- 
tainty that the States will be brought into the process. So if you 
have a species being listed in one State, that their fish and game 
or fish and wildlife agency participate in that process, so that the 
Secretary is not making a decision, as we have seen in California, 
with him listing a species where they didn't consult with the State, 
and a species ended up being listed. 

Mr. Taylor. In the other context to remember, Mr. Chairman 
and Congressman Miller, is that many of these species, before they 
are listed, are under the exclusive jurisdiction of the States; and so 
the authority that exists within the State fish and wildlife agencies 
to ensure the sustainability of the species needs to be appropriately 
recognized and utilized in decisions that the Secretary would make 
with respect to the status of those species. It simply is good govern- 
ment, and it is taking advantage of expertise that exists already on 
the ground. 

Mr. Miller. If I can just ask Ms. Clark if she cares to comment 
on this. I thought maybe there was more of this done, or am I mis- 
understanding what is going on here? 

Ms. Clark. I believe it is fair to suggest or to say that it is prob- 
ably being inconsistently applied across the country. And I actually 
do think that section 6 can and should be amended, that is, the 
cooperation with the State section, should be amended to more 
overtly and more obviously state the expected requirements and 
responsibilities of collaboration and coordination with the States 
that have the expertise, the political will and the financial re- 
sources to step up on everything from providing science information 
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for the Secretary to determine whether or not a species should be 
listed to the issuance of a permit to the development and imple- 
mentation of recovery plans. 

It can be— there is internal policy in the Fish and Wildlife Serv- 
ice that is apparently being inconsistently applied. So to make 
amendments to the law to make it more affirmative and more 
transparent, I think would be valuable. 

Mr. Miller. Thank you. 

Thank you, Mr. Chairman. 

Thank you very much for your time and hanging out here after 
the votes. 

The Chairman. Mr. Walden. 

Mr. Walden. Thank you, Mr. Chairman. I am glad we are into 
this topic, because I remember we had a discussion about the lynx 
habitat, designation of critical habitat in the Northwest. And it has 
been a couple of years, so don't hold me to this specifically, but it 
seems to me I had heard from my own State of Oregon, from their 
wildlife and fisheries service that they have done a lot of research 
back in the history of Oregon and seen like maybe two lynx or 
something they thought were passing through and yet there was 
the declaration of an enormous region of the State for habitat. 

And it struck me then that we probably don't do as good a job 
at the Federal level of involving those State agencies in the proc- 
esses back here, and there needs to be that formal ability for States 
to weigh in. Because we have some extraordinarily talented people, 
as you said, Mr. Taylor, on the ground doing this before we ever 
show up on the scene at the Federal level. It is your prerogative 
fi rst. 

So that was one of the things I am hoping, in the way this is 
crafted in the bill, will result in a real formal process. And I guess 
that has been my whole issue with science is, you know, we require 
rigorous review for publication in a professional journal. We re- 
quire peer review, and I think it is the Clean Water Act, No Child 
Left Behind Act has peer review requirements. This is sort of a 
standard we find throughout medical research, other scientific re- 
search and decisions in the government, and I have never under- 
stood why it was lacking here as a requirement. I am aware the 
agencies can go ahead and ask peer review, but we don't do that. 

So do any of you have any problems with the science piece of this 
proposal? 

Mr. Taylor. Well, I would just suggest that a very readily avail- 
able body of expertise exists in the State fish and wildlife agencies 
to act as kind of a first level of peer review. And we made some 
recommendations and suggestions in our statement that would 
allow the Secretary to utilize the expertise of the States. 

I made reference to a recent court decision that basically directed 
the Fish and Wildlife Service that they could not use data collected 
by the State fish and wildlife agency with respect to a listing 
decision— petition, a listing petition decision, but they had to 
restrict the universe of information that they considered in assess- 
ing the merits of the listing petition to only the information that 
was submitted within the petition. And the Fish and Wildlife Serv- 
ice went to the State fish and wildlife, agency which had good 
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information on the species, but the courts basically said, you can't 
do that. 

So we would suggest that there needs to be some remedy 
that 

Mr. Walden. But in this draft, in this bill, there is an oppor- 
tunity to weigh in with the Secretary when the Secretary promul- 
gates rules regarding the scientific criteria because the Secretary 
is directed a year after passage to promulgate those, rules and in 
that process, you would be able to try to influence the Secretary to 
try and include 

Mr. Taylor. Correct. But we would argue that the States, with 
the authorities that they have for these species, need to be given 
statutory deference from nongovernmental organizations or private 
individuals, because these are species that are— whose fate is being 
considered, over which the States have jurisdictional authority. 

And as I observed. Congress has repeatedly, in Federal public 
lands statutes and the Endangered Species Act and in other laws, 
recognized that within their borders that the States have principal 
jurisdiction over fish and wildlife. And we are simply suggesting 
that the States provide a great opportunity to provide that level of 
expertise for the Secretary in the decisionmaking process. And we 
have never suggested that the final decisionmaking authority 
should be taken from the Secretary, but that States should inform 
that decision with much greater weight than the Secretary gives to 
it now. Congressman. 

Mr. Walden. All right. 

Mr. Burling, do you want to comment on that science piece of 
this? 

Mr. Burling. The science piece, I think, is a vast improvement 
over what we have now. We have a lot of very questionable 
non peer-reviewed science reports written by graduate students that 
make it into the listing process. 

We can appreciate their concern and care about this, but it is 
really time that we do put this sort of science to a level of scrutiny 
that we have in every other area. I am not a biologist, but before 
I became a lawyer, I was a geologist; and I am aware it is quite 
easy to come up with random data points and make incorrect con- 
clusions. 

You need to have the peer review. We need to have a hard look 
at all the science. We have enough species that have been listed 
by accident. We have enough controversial listings that to have the 
data out there and all the data available, we will not end up with 
a situation like with the gnatcatcher where some of the raw data 
was never available for the evaluation of that listing, which was 
quite controversial. I think that by putting the data out in the light 
of day for everybody to see is really going to help. 

Mr. Walden. This is a sunshine law change as much as any- 
thing, to put it all out there on the I nternet, available to the public 
regardless of whether you live in Pendleton, Oregon, or Portland, 
Maine, to see. I think it is important, so— I realize my time has ex- 
pired. I don't know if Ms. Clark wanted to respond to that. 

Ms. Clark. Yes, I would. 

Clearly, the need to have consistent and transparent decision- 
making on all aspects of the Endangered Species Act is important. 
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I do have some concerns about this and let me just share them, be- 
cause I think they are resolvable, at least I hope they would be. 
While peer review— as I read this, while peer review and empirical 
data are important parts of science and important considerations, 
to restrict what kinds of scientific data can be used ignores what 
I consider to be important principles of conservation, biology, popu- 
lation modeling, population viability analysis, projections that are 
commonly accepted scientific National Academy principles, so that 
one might need some clarity. 

Also, I just want to ensure that there is a recognition that all of 
the additional restrictions and requirements add time to the proc- 
ess of decisionmaking, as well as financial costs; and so that would 
have to be accommodated as wel I . 

But the thing, the issue that does concern me— I am not sure if 
it is intended or not— in here where you talk about not less than 
a year after the date, the Secretary shall issue regulations to estab- 
lish the criteria. 

I am concerned, to be blunt about it, that it punts the decision 
and a clarification that I believe should be made by Congress to the 
political whims of an Administration that can change regulation 
from Administration to Administration. And so, if you want 
clarity 

Mr. Walden. I figured the last thing people wanted was a bunch 
of politicians sitting around and deciding what science is. 

Ms. Clark. But you have already gone down that road by decid- 
ing what kinds of science determinations and evaluations and 
mechanisms should take precedence. But to allow the determina- 
tion of what constitutes best available science to the political 
whims of the Administration could be problematic. 

Mr. Walden. All right. Thank you. 

Thank you, Mr. Chairman. 

The Chairman. Mr. Udall. 

Mr. Udall of New Mexico. May I follow up on this a minute 
here? 

On this issue of listing in the science behind listings, there was 
a field hearing by Mr. Walden, I think, out in— September 9, 2004, 
out in Arizona, in the Southwest; and they answered your ques- 
tions, or questions that were put in by the Committee, on thoughts 
on peer review. And they said specifically that Fish and Wildlife 
Service's established policy is to solicit the opinion of three inde- 
pendent specialists for all listing proposals and critical habitat des- 
ignations. Similarly, the Fish and Wildlife Service has a policy to 
solicit independent peer review during the development of recovery 
plans. 

So it is clear that there is a solid, strong peer review process in 
place; and in fact, in 2003, the GAO was asked to look at that proc- 
ess. And they said— and this is just a short little quote— but, "Ex- 
perts and others have found most of the Service's listing decisions 
to be scientifically supportai, the courts have overturn^ few list- 
ing decisions on the basis of inadequate science, and the Service 
has delisted few species on the basis of new information, 
suggesting that protection under the Act was not originally 
warranted." 
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So I think we— I think we have a system in piace that has been 
functioning, and as far as court review and ali of that, it hasn't 
shown up any deficits. 

And i wouid be happy to yieid. 

Mr. Walden. Thank you. As i recaii a hearing we had here, 
J udge Manson testified that it has oniy been in the iast few years 
that a requirement has been in piace for peer review at Fish and 
Wiidiife. 

Mr. Udall of New Mexico, i beiieve since 1994. 

Ms. Clark. Correct, it was put in piace in 1994. 

Mr. Walden. And my point was that was put in piace by reguia- 
tion, not by statute. 

Ms. Clark, it was put in piace by poiicy that was 

Mr. Walden. So even iessthan reguiation. 

Ms. Clark. Right, in Federai Register poii(^ pronouncements. 

Mr. Walden. My point was, OK, that is great, but it couid 
change any time. And if it is there and it is good, then why not 
put it in the statute? 

Ms. Clark, i wouid agree, if you took the 1994 poiicy and trans- 
iated it into statutory ianguage that wouid be an appropriate en- 
hancement of scientific decisionmaking. 

Mr. Udall of New Mexico, i wiii offer it as a amendment to- 
morrow if you wouid support me. 

Mr. Walden, i haven't read the 1994 ianguage, so obviousiy you 
two have, or you wrote it, so 

My point was, if you recaii, we had the argument against peer 
review; it wouid be too costiy and too burdensome. And then i hear 
from J udge Manson and others that we are ai ready doing that. 
Then it can't be too costiy and burdensome, if you are ai ready 
doing it and it works wonderfuiiy; you can't have it both ways. 

Ms. Clark. But the peer review process that is currentiy under- 
taken is incorporated into the timeframe of statutory decision- 
making, and it is incorporated into the timeframe of the Agency. 

Mr. Walden. But it faiied in the case at Kiamath because those 
decisions had not been peer reviewed in the data. And when the 
Nationai Academy did do the peer review— you have read the re- 
port, i'm sure— it came back and said historicai data don't support 
the decisions, the two principai decisions. 

Ms. Clark. Right. You couid have had more data. You couid 
have had support. 

Mr. Walden. That is not what it said. They aiways say, you can 
have more data, but it said the 10-year history of the data doesn't 
support conciusions made by the decisionmakers. That is what the 
Nationai Academy said. 

But i am on Mr. Udaii's time. Fie has been very gracious. Thank 
you. 

Mr. Udall of New Mexico, i hope you wiii get some more time 
and give me some, i want to ask Ms. Ciark a question on her serv- 
ice. 

i see in your bio here you have served in the Department of the 
Army as a fish and wiidiife administrator and aiso the naturai re- 
sources cuiturai program manager at the Nationai Bureau, i have 
been impressed in this Committee, when the miiitary generais and 
others come before us that they reaiiy— they get the Endangered 
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Species Act, and they are very decisive in terms of moving on those 
issues. 

And I am just wondering, because of your— I know it was a while 
ago, your service there, what is it that allows them to proceed with 
such aggressiveness and get things done? 

Ms. Clark. I just want to clarify, I was not in the military; I was 
a civilian. But I grew up in the military as well. 

The Department of Defense has an incredibly impressive land 
base, and it is very geographically diverse. I believe what allows 
them to do such a great job of managing their lands is, they get 
land sustainability. They know they are not going to get more 
lands to train on because we are fast running out of vast expanses 
of lands to support things like expanding military weaponry needs 
and battlefiela readiness conditions. And so they take care of what 
they have. 

And recognizing the importance of and the role that endangered 
species conservation plays, too, they recognize the importance and 
connection between endangered species and habitat conservation. 
And what is happening to these military lands, whether it is an 
Aberdeen Proving Ground on Chesapeake Bay or Camp Pendleton 
on the coast of California, it is fast becoming one of the greatest 
remaining green spaces. And the military is doing their best to try 
to manage for land sustainability, to support their mission readi- 
ness needs with the needs for conserving species, because they re- 
alize they are very integrated. 

And they also can put their money where their mouth is because 
they are amazingly well resourced. 

Mr. Udall of New Mexico. I may have inartfully asked that. 
You were an administrator, a fish and wildlife administrator with 
the Department of Army. 

Mr. Chairman, I would just also renew my request that we let 
the Administration weigh in on this bill and take positions on 
every provision before we actually mark it up. 

So thank you. 

The Chairman. I will take that request under submission. I real- 
ize that the gentleman bases his votes on what the Administration 
wants to do, so 

Mr. Udall of New Mexico. Mr. Chairman, it would just be 
enormously helpful to me to hear from Mr. Manson, j udge Manson 
or others, with clarity. 

The Chairman. Mr. Abercrombie, you had an additional question 
you wanted to ask. 

Mr. Abercrombie. Yes. 

When I mentioned before to the three of you, some of the lan- 
guage, changes that would take place, and I just suggested those 
were areas where we needed some specificity, if you thought it 
would change for the better what we want to accomplish. 

But can I ask you just on the surface now— not to hold you to 
account forever and a day. Let me ask you Mr. Burling, for exam- 
ple, an amount equal to the fair market value the forgone use of 
the affected portion of private property, including business losses, 
how does that differentiate from— how would that help prevent the 
lawsuits and so on from going forward? Which I presume is the 
fundamental reason for putting this in here, to try and end that. 
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Do you think the Pacific Legai Foundation wouid have to search 
for work if this ianguage passM? 

Mr. Burling. Sadiy, no, because there are enough State and 
iocai agencies that give us aii the work we need and, i am sure, 
a few remaining Federai agencies as weii. i think the ianguage in 
here is attempting to reach a ievei that narrows the compensation 
avaiiabie to the iandowner for the forgone use oniy, and a iawfui 
use at that. 

Mr. Abercrombie. Again, not to cut you off, because of the time 
factor, Mr. Manson, and the under Secretary indicated that the 
piain meaning of the phrase, forgone use, is weii estabiished in 
law— weii understood; I don't know whether it's well established or 
not. 

Mr. Burling. Yes, I do believe 

Mr. Abercrombie. Do you believe this language, as written, 
could be seen as the plain meaning if it did come to an argument 
in court about whether this is constitutional, or whatever it is; that 
this is written in such a way that plain meaning would aid and as- 
sist the court in coming to a quick decision? 

Mr. Burling. It is an argument I would be happy to make in a 
court. 

Mr. Abercrombie. Can you indicate to me from the point of view 
of the— I am trying to remember what you're— of the Defenders of 
Wildlife, the difference? Flow do you see the difference of likely re- 
duced survival and recovery of listed species as opposed to the ac- 
tions that reasonably would be expected, et cetera, et cetera; be- 
cause if I am to listen to people in the hallway, for example, that 
means that throats are going to be cut and people shoved over cliffs 
and all the rest, and I don't believe it. 

Ms. Clark. Well, Congressman, I think what is important is, you 
take the shift in cumulative effects. It is not only the definition of 
jeopardy, but it is what happens to habitat, the definition of jeop- 
ardizing continued existence that is amended in this bill. 

We do have some concern with the terminology "near term." we 
had it during the time of providing technical assistance to Mr. 

Mr. Abercrombie. But you don't think this language advances 
the question of trying to actually get to a recovery plan in critical 
habitat designated and carried through on? 

Ms. Clark. I think that the definition of "jeopardy" can be made 
more clear, so that the prong— that prong matched up with recov- 
ery plans that articulate habitat, matched up with the requirement 
that actions undertaken be evaluated per the habitat described in 
the recovery plans— would advance the recovery. 

This complements what is in— this current bill does not do that, 
but I believe it can be made to work. 

Mr. Abercrombie. Is this language close to it? 

Ms. Clark. Yes, it is close. 

Mr. Abercrombie. Do you have a— again, I realize it is— not that 
it has to be definitive, but is there some suggestion, even right now 
as you look at it, where you see it is inadequate so you can explain 
it to a layman's ears? 

Ms. Clark. Actions that would impair the recovery— I would 
have to work with it, but I could work with it. The actions that 
would impair the ability of a species to recover, impaired recovery; 
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we can certainly provide that language, because that is what I be- 
lieve is trying to oe achieved here. 

Mr. Abercrombie. OK. 

And last, Mr. Taylor, on the question of science— because that 
came up, and I realize what you're saying there— if you are in the 
State of Hawaii, our local land and natural resources, it is in- 
structed by law to collect all kinds of data on invasive species, for 
example, with— I think a lot of times, "endangered species," we 
tend to think about animals. But we have a lot of endangered 
species that are in the category of specific flowers and vines and 
growth of one kind or another, peculiar to Hawaii simply because 
of its geographic location. 

Or we have a threatened species like the loggerhead turtle that 
are peculiar to our area of the world or out in northwestern Hawai- 
ian Islands that we are trying to get into sanctuary stage— status 
right now. 

So how— do you have suggestions right now, even though you 
haven't had a lot of time to look at the bill, where the question of 
science could be improved in a way that accomplishes what I know 
the Chairman's intent is, to make the question of science more dis- 
cernible to others who now question whether it is adequate under 
the revision of the law that he proposes? 

Mr. Taylor. Congressman, let me make a couple of observations. 

First of all, I think the call for the best available science is good 
and necessary. We ought to do everything we can to collect all the 
available information that exists on a species in order to make 
more informed decisions. 

With respect to standards, I understand we need standards 
against which to assess that. But it has been our observation that 
whether Congress promulgates standards or the executive branch 
promulgates standards, it is going to invite litigation. 

Mr. Abercrombie. It is inviting it now. What the Chairman is 
trying to do is, introduce language that will help to alleviate that. 
And when I am asking if the reaction to his work is going to be. 
Well, this won't do it, well, it is not doing it now. 

So I am saying, do you have even an immediate reaction, some 
suggestions? 

Mr. Taylor. What we suggest is that the State fish and wildlife 
agencies be put in a position of being 

Mr. Abercrombie. To contribute their data. 

Mr. Taylor. No. Give them the responsibility to assess the mer- 
its of the listing proposal and the listing decision, and to make 

Mr. Abercrombie. Is a record of empirical data available to 
them, based on the empirical data and other analysis that might 
already be available to them? 

Mr. Taylor. Correct. And then they make a recommendation to 
the Secretary. 

The Secretary, we would suggest that recommendation from the 
States would carry a rebuttable presumption in favor of that rec- 
ommendation, unless the Secretary convened a peer review panel 
to overturn that. 

So that is what we suggest, that there be a hierarchy of consider- 
ation of the assessment of information, at which level the States 
would be given a principal role to play in making a recommenda- 
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tion to the Secretary, which the Secretary can overturn— the 
State's recommendation. 

Mr. Abercrombie. The reason you are making this recommenda- 
tion is that your testimony is— as I understand it, there is a wealth 
of material out there already, much of it already collected, collated 
and understood, that could be useful and very helpful in coming to 
a timely decision. 

Mr. Taylor. And much of those data, you know, are used by the 
Fish and Wildlife Service already, not in making listing decisions; 
but you know well, the individual who collects the data is in the 
best position to interpret it. So just asking the States to do a data 
dump on all the information they have to the Federal regulatory 
agency that then interprets the data isn't making the most in- 
formed decision. 

Mr. Abercrombie. I understand. The analysis they would have 
available or they could make available as a result of their experi- 
ence. 

Now, the bottom line for me there is, I agree with that, and I 
don't think— I doubt there are too many people here on the 
Committee who would dispute that to any degree. But we will need 
to get suggested language for that fairly quickly, if you could get 
to work on it. 

Mr. Taylor. I can send that to the Committee staff. Congress- 
man. 

Mr. Abercrombie. Thank you very much. 

So again, Mr. Chairman, I think you are going to find a lot of 
support for what you want to accomplish here. But I do think prob- 
ably we are going to need a little bit more breathing room. 

The Chairman. Well, tell the gentleman that I appreciate his 
words and the work that he has put into this. 

Most of these issues that have come up are issues that we talked 
about as we tried to negotiate a bill on this. Much of what Ms. 
Clark talks about are issues that we have covered and, I think, in 
all fairness, when we got to the point of not reaching a final agree- 
ment on the bill, but being in agreement on the bulk of the 
issues— when I introduced the bill, I didn't drop out all of the 
things that I agreed to that I really didn't like; I left them in. 

Mr. Abercrombie. That is because you're a legislator, not a theo- 
logian. 

The Chairman. Much of the criticism we have heard on the bill 
is from people who accepted things and agreed to things that they 
didn't like completely in the bill. And as you know all too well, the 
art of legislating involves a lot of compromise. And what you see 
in front of you is a bill that is not my bill; it is a big compromise 
from what I wanted. 

But I believe it improves the law to the point where the focus 
does shift to recovery. We do a better job— as a result, we do a bet- 
ter job of recovering species, and in the end, private property own- 
ers are protected, which was my goal when I went into this. 

We are going to get called to a series of votes in a few minutes. 

I did want to follow up on a couple of issues that did come up. 

Specifically, and I start with Ms. Clark, in this whole issue of the 
90-clay letter and I don't— in my opinion, I don't think 90 days is 
a magical number, but it is more to the issue, do you believe that 
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a property owner should have— be able to have some kind of date 
certain to tel I Fish and Wildlife, tell me "yes" or "no"? 

Ms. Clark. A landowner should have a reasonable belief that 
they will get a response from the Fish and Wildlife Service in a 
reasonable amount of time. But the Fish and Wildlife Service has 
to be resourced to be able to respond in a reasonable amount of 
time. 

The Chairman. If the rest of the bill goes into effect and we stop 
having Fish and Wildlife defending themselves on lawsuits, maybe 
they will have more money and more time to respond to property 
owners. So it shouldn't be an issue. 

So I think— and I am going to turn to Mr. Burling on this— in 
respect to that provision, I believe it is critical to protect property 
owners, that they have some kind of date certain, that they have 
some time clock— and, to me, it really doesn't matter how many 
days it is. But by some drop-dead date. Fish and Wildlife has to 
say "yes" or "no" and allow them the opportunity to move on from 
there, instead of keeping them in limbo forever. 

Mr. Burling. I could not agree with you more. 

I have had so many landowners over the years tell me. My prop- 
erty is in critical habitat. They tell me. If I move, I might go to jail, 
but they won't tell me that I can't do anything with my property; 
they won't give me that letter. 

So you sue the Fish and Wildlife Service, arguing that your prop- 
erty has been taken and you lose every time because you have no 
final decision from the Agency. 

We want a "yes" or "no" decision from the Agency for landowners 
within a reasonable period of time so they know what they can do 
with their property and so they can move forward with their lives. 

The Chairman. OK. Now let me ask you this question dealing 
with compensation. 

A property owner lives in a region of the country where they 
have an FICP, an established FICP that Fish and Wildlife has 
signed off on. They get to the point where they want an answer 
from Fish and Wildlife. Fish and Wildlife gives them their answer. 
The answer is. Yes, you may proceed, but you have to pay into the 
FICP to mitigate any impact you have. 

If that is the case, and they then turn around and say, OK, we 
want to be compensated, under those circumstances, would the 
maximum that they could be compensated for whatever they were 
required to pay into the FICP? 

Mr. Burling. I think the way this bill is structured, a landowner 
would have the option of turning down the FICP for one thing, say- 
ing the costs being imposed are too great. 

If that is not going to work, then perhaps the landowner and the 
Secretary can enter into those negotiations in the period of time to 
work out payment for that mitigation. 

The question comes down to, why should landowners necessarily 
have to pay costs that are far in excess of the project or far in ex- 
cess of what the landowners are actually responsible for? I believe 
that the provisions that we have in this bill right now give land- 
owners the choice. 

The Chairman. And if the Secretary were to answer. Yes, you 
can proceed, you don't have an impact, then would it not— would 
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you not conclude from that that they— because they don't have an 
impact, they should not have had to mitigate to begin with? 

Mr. Burling. Absolutely. If you do not have an impact and 
you're allowed to proceed, then the regulations may have been 
overbroad. 

One of the problems we see with some HCPs is that they seem 
to be mechanisms of a funding source, a cash cow, where land- 
owners are the cash cow providing these mitigation measures that 
are not necessarily relating to impacts caused by the landowners 
in a particular case. They just happen to be in the wrong place at 
the wrong time. 

The Chairman. Finally, on compensation in general, it is quite 
well established in law that if you're a property owner, and the 
Federal Government in the highway bill decides that they are 
going to build a new freeway across your property, that they have 
to pay you for the land they are taking for that freeway. Even if 
it does enhance the value of your property, you are still com- 
pensated for the land that is taken if they take it for a military 
base, a post office, a park, a school, what have you. Because that 
is a public use, a public good, we have established in law that you 
should be compensated if they take your land. 

Mr. Burling. Correct. 

The Chairman. Under the Endangered Species Act, if they come 
to you and say, you have 1,000 acres, you can use 800 of it, but 
200 of it you can't use, we hear the argument that you shouldn't 
be compensated for that. 

Why is that? 

Mr. Burling. Under current law, which I believe is flawed in the 
courts, if you are allowed to use some of your property, therefore, 
courts conclude that you have not lost all value of your land, and 
you're not entitled to compensation. 

The Chairman. Let me bring you back to the highway example. 
They are not taking all of your land; you're left with part of your 
land. 

Mr. Burling. The law is terribly inconsistent, and it is a prob- 
lem with the law. It is a rule that the more you own, the more the 
government can steal without paying for it. That is why I think 
moving on to an aid program that we have here relieves the gov- 
ernment of being the guilty party by bringing landowners into co- 
operation rather than antagonism. 

The Chairman. Ms. Clark, I would like you to respond to that, 
if at all possible, because this is what I feel is one of the terrible 
inconsistencies in Federal law regarding private property and pri- 
vate property rights. 

In some cases, if we determine it is a public good, public use, a 
societal wish, we pay for it. And in other cases, we don't. And when 
it comes to the case of the Endangered Species Act, we have spent 
years debating this, if they are going to take property— if you're 
told you can't use 20 percent of your property, why should you not 
be compensated for what you're losing? 

Ms. Clark. My understanding of all this is that you know the 
fifth amendment provides compensation for a taking when that has 
been declared. And so our position is, there is not an additional 
need. 
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You know, I have listened to this for the bulk of the day, and 
I am happy to kind of engage in this dialog, but there are mecha- 
nisms in the law to provide for the livelihoods of applicants and 
private landowners to move forward with their intended projects. 

The construct of compensation in this bill seems to me to be es- 
cape hatches and ways to work around current procedural mecha- 
nisms for advancing projects. 

The Chairman. Well, in my mind, it has little or nothing to do 
with advancing projects. It has a lot to do with a rancher or a farm- 
er who is out there, who all of a sudden is told that their habitat 
is a potential habitat for species, and they are not allowed to use 
thei r property any more. 

Mr. Abercrombie. Would the gentleman yield? 

The Chairman. Yes. 

Mr. Abercrombie. This is really crucial. I want to really under- 
stand this, because the whole object here is to get these folks to co- 
operate. I spent the last 16 years here in this Committee working 
very diligently to support legislation that would encourage what is 
called the "willing seller/willing buyer" concept. 

And I work closely with— we have land, legacy land foundations 
out in Hawaii and other foundations that work to buy land for con- 
servation purposes, and that has been very successful. You know, 
money is the way. 

Now, I am not sure what you mean, Ms. Clark. I really don't 
quite understand what you said. Procedural mechanisms are some- 
thing— I am not interested in procedural mechanisms; I am inter- 
ested in avoiding them. If there are ways to do this— tax credits, 
bonds, a special fund set up where you take a certain percentage 
of revenue or something that comes in and put it into a compensa- 
tion fund— there are a whole bunch of ways to do this that I have 
done in my own legislative career. Mr. Miller is not the only one 
with 31 years; this is my 31st year of public service. And I have 
been involved in a whole spectrum of methodologies for getting 
funds together, and compensation to try to move projects along. 

I want to see these species protected and recovered. I am not in- 
terested in trying to see how much of the fuzz of a peach I can 
shave off of somebody's compensation in order to accomplish that. 

The Chairman. Reclaiming my time, I think that's really at the 
heart of what this is all about. I mean, we may just be at ideolog- 
ical opposite ends on this issue, but I firmly believe 

Mr. Abercrombie. I don't want to see the bill get held up on 
this. 

The Chairman. No, neither do I, and it won't. The bill will end 
up passing on this. And I think because of the— partly because of 
recent court decisions, it strengthens this whole position. 

But I will— I am willing to do whatever we can to put the focus 
on recovery and do what we can to recover these species as long 
as my property owners are protected, as long as I don't have a 
farmer coming in to me again saying, I can't use my property be- 
cause of this. 

I just had Fish and Wildlife out on my property and they told 
me I can't disk between the vineyard rows because of its impact on 
an endangered species. I 've had Fish and Wildlife come out and tell 
me that I can't clean my ditch because of its impact on an 
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endangered species. I mean, all of these things over and over and 
over again that you've heard and I've heard and everybody on this 
Committee has heard. 

Some of the biggest critics of this bill are the first ones to come 
to me and say, You've got to do something about this because of 
what it's doing to my constituents. And we have to do something 
to protect those property owners. That does not preclude us from 
focusing on recovery and recovering species. 

You can't be so wed to a broken law that you're unwilling to fix 
it. And the biggest critics of this bill so far— and the stuff that I 've 
seen passed out, quite frankly, is garbage. We can do a better job. 
We can do a better job of recovering species and protecting prop- 
erty owners, a matter that— you know it and I know it. If you don't 
pull in property private owners to be part of the solution, it will 
never work. That's what we have to do. And the only way you pull 
them in is if they're protected; that's the bottom line on this. 

Mr. Abercrombie. I know we've got to go and vote, but may I 
make this suggestion to you folks— and other people may be listen- 
ing out there. This bill is going to pass. Now the question is, is it 
going to pass with taking up the Chairman's offer, saying he's wide 
open on this question of— questions of how we define a critical 
habitat and how to get to recovery? If you've got a better idea— 
believe me, I know him very well— he'll grab it and run with it. 

We're all politicians here. We can all take credit for stuff we 
didn't do, so that's not the problem, but— and give up on this prop- 
erty compensation bit. If somebody's got a better suggestion for 
him, give it to him. But that's going to pass, and that's got the 
overwhelming majority of support, I think, on both sides here. 

That's going to happen, so we need to get off of that and take 
advantage of the opportunity and the offer to try and tighten up 
the language in these other areas in a way that will accomplish 
what everybody says they want to do. Now, if we do that, I think 
we can get this ball not only down the field, but over the goal line. 

The Chairman. Thank you. I am going to have to dismiss this 
panel. I 'm not going to make you guys hang around. We have a se- 
ries of votes on the Floor. Thank you very much for your patience 
and for answering all our questions. 

The hearing is adjourned. 

[Whereupon, at 3:42 p.m., the Committee was adjourned.] 

[Additional material submitted for the record follows:] 

[The prepared statement of Mr. Grijalva follows:] 

statement of The Honorable Raul M. Grijalva, a Representative in Congress 
from the State of Arizona 

Thank you, Mr. Chairman. I welcome the opportunity to hear from our witnesses 
today, however, I question whether it is appropriate at this time to focus on this 
legisi ation. 

I n the face of one of the worst environmental disasters our country has ever seen, 
we have a role in examining the consequences of Hurricane Katrina. Damage to 
fisheries, wetlands, and wildlife refuges, along with other issues under our jurisdic- 
tion, merit discussion and oversight within this Committee. 

As for the legislation itself, having at this point absorbed some of the main points, 

I am disturbed at what is being proposed here. It should be clear to anyone reading 
this legislation, as it is clear to me, that this bill is designed to exterminate the 
Endangered Species Act, not reform it. 
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Instead of working toward improving the recovery of endangered species, this biii 
wiii set up impossibie hurdies for the agencies charged with protecting our nation’s 
wiidiife. Criticai habitat, which is necessary for any species to survive, wouid be de- 
ieted from the Act. Recovery pians wouid not be binding. The Secretary wouid not 
be abie to adequately determine if a species deserved iisting in the first piace be- 
cause the scientific data she couid use wouid be severeiy iimited. The Act wouid no 
ionger afford any protection to threatened species, thereby ensuring that they be- 
come endangered in short shrift. 

This biii wouid take away a criticai safety net for endangered wiidiife, whiie seri- 
ousiy enriching deveiopers and others in the process. Provisions within this biii 
couid iiteraiiy end up costing taxpayers biiiions of doliars in a new entitiement 
scheme that wouid pay iandowners who daim to be impacted by Endangered 
Species regardiess of whether they reaiiy are, and without requiring any measures 
to conserve species on private iand. 

This biii wouid make it impossibie and too expensive to enforce any measures to 
protect species. Had this been the iaw of the iand for the iast 30 years, in aii iikeii- 
hood, the Baid Eagie wouid no ionger be with us. The gray woif, the manatee and 
numerous other species wouid iikeiy be iong gone. 

So, whiie I iook forward to hearing the testimony today, I must express my seri- 
ous reservations about this biii and the negative impacts it couid have on our na- 
tion's wiidiife. I sincereiy hope we can refocus this debate where many agree we 
couid use improvement, that is, improving the funding for the agencies so that they 
can impiement the Act as originaiiy intended and improving incentives for iand- 
owners to conserve habitat for species. 

Thank you. 


[The prepared statement of Ms. McM orris follows:] 

statement of The Honorable Cathy McMorris, a Representative in Congress 
from the State of Washington 

Thank you, Mr. Chairman. 

The Threatened and Endangered Species Act wiii restore common sense soiutions 
to the Endangered Species Act. This iegisiation wiii heip fadiitate the relationship 
between protecting endangered species and our naturai resources and iand. 

We have seen firsthand the impact that the Endangered Species Act has had in 
Eastern Washington. One exampie is the impact on our river system in the Pacific 
Northwest. The manager of the Port of Ciarkston, Rick Davis, gave a startiing ex- 
ampie when he compared the Coiumbia/Snake river system to Interstate 5— no one 
would ever consider shutting down 1-5, yet we have proposals before us that would 
shut down the Columbia/Snake river system, the results of which would destroy our 
way of life that is dependent upon the river. 

We all share a desire and recognize the importance of protecting our salmon popu- 
lations. The Pacific Northwest has invested billions of dollars (much of it coming 
from the pockets of rate payers) to preserve and increase our salmon runs. Any new 
solution must take into account salmon protection and recovery but we must not do 
it on the backs of our natural resource industries. Breaching or removing our dams 
is not an option. The river systems throughout the Northwest are a critical part of 
our region's economy and should be used for transportation, irrigation and recre- 
ation. 

While we use the river system in different ways, we all share a common goal to 
solve our decades old problem of protecting endangered species while maintaining 
the value of our river system. In fact President Bush at Ice Harbor Dam said it well 
in August 2003 when he stated: 'The Washington way of life depends, and always 
will depend, on the wise protection of the natural environment. It's been a part of 
your past; it's going to be an important part of the future of this state— and our 
country, for that matter. And a vital part of the natural environment is the Pacific 
salmon." 

We have created an adversarial relationship with the people who are most critical 
to the goal of saving the endangered species: America's farmers, ranchers and pri- 
vate property owners. Ninety percent of endangered species have habitat on private 
land. We must change our disincentives into real incentives so that we can begin 
recovering species. 

This bill will help us move away from litigation, lawsuits and punitive settle- 
ments, and allow us to better recover species by providing incentives, employing 
peer-review standards data based on objective scientific practices, and compensation 
of private property owners for lost use of land. 
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Thank you, Mr. Chairman. 


[The prepared statement of Mr. Pallone follows:] 

statement of The Honorable Frank Pallone, a Representative in Congress 
from the State of New J ersey 

I must say I have to seriously question the timing and appropriateness of consid- 
ering a bill that would cut the heart out of one of our nation's major environmental 
protection laws in the wake of one of the worst human environmental tragedies in 
history. 

It has been little more than three weeks since Hurricane Katrina's landfall in the 
Gulf region resulted in perhaps the most devastating natural disaster our nation 
has ever seen. 

The environmental toll of this tragedy, especially in New Orleans and the Mis- 
sissippi Delta region, is no less serious. The flooding in New Orleans turned the city 
into a toxic, contaminated stew. The storm caused multiple oil spills, devastated 
wildlife refuges, and resulted in heavy damage to wetlands. Katrina also wiped vir- 
tually all of the fishing industry in the Gulf. 

The hurricane raised all sorts of questions that this Committee should be consid- 
ering carefully. What should we be doing to rebuild the fishing industry and help 
those who lost their jobs? How should we reexamine our coastal policies to mitigate 
the effects of future disasters like this one? How have sensitive fish and wildlife 
populations been affected? 

That is what the Committee should be considering in the wake of one of the worst 
environmental disasters in our nation's history, not a special -interest bill that guts 
a critical environmental safety net. 

I want us to be clear what exactly we are talking about here today. We're not 
talking about trying to improve the rate at which we recover endangered species. 

Instead, we're talking about a bill that is written to gut many of the critical pro- 
tections in the Endangered Species Act for the benefit of developers and other spe- 
cial interest groups. 

I am especially concerned that this bill contains a provision that would effectively 
result in a massive giveaway of taxpayer dollars to corporate developers whose 
projects may be affected by the Endangered Species Act. 

Under this legislation, if the Fish and Wildlife Service or the National Marine 
Fisheries Service determines that a developer's proposal would violate the Endan- 
gered Species Act and harm protected habitat, the Service would have to pay the 
developer for lost profits on any part of the proposed project that cannot be com- 
pleted. 

This opens the door to incredible giveaways to developers coming straight out of 
taxpayers' pockets— especially since the affected party would determine the value of 
lost profits. Moreover, it would devastate the budgets of the very agencies that we 
are relying on to protect and recover species. 

The developer giveaway provision is just one example of how this bill does effec- 
tively the opposite of what it is intended to do and devastates not only the letter 
but also the spirit of the Endangered Species Act. 

Supporters of this bill like to point out the relatively small number of endangered 
species that have been recovered to healthy populations since the passage of the 
Act. It is more appropriate, however, to note that 99% of the species listed since 
1973 are still with us today— a pretty good success rate. 

Mr. Chairman, in my district people are appalled to hear that Washington politi- 
cians are trying to give taxpayer money away to big developers at the expense of 
endangered species. I share their feelings, and I urge my colleagues not only to op- 
pose this legislation but also to have the Committee examine the serious problems 
in the fishing industry and the environment in the Gulf region. 

o 



